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BEFORE THE MOTOR ACCIDENT CLAIMS TRIBUNAL NO.2,

KAMRUP (M), GUWAHATI

Present : Shri D. Bhattacharjee, AJS

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

MAC Case No.535 of 2014

Smt. Rina Mahanta Baruah on behalf of the injured 

Sri Bubul Baruah … Claimant
 
      -Versus-

1. The Oriental Insurance Co. Ltd.

2. Sri Himangshu Mazumdar

3. Sri Giash Ali ...Opposite Parties
 
NAME OF THE ADVOCATES WHO APPEARED IN THIS CASE 

1. For the claimant : Shri Sanjay Singh & Ms Elufa Begum

2. For the O.P. No.1 : Smt. Polly Talukdar

DATES OF THE CASE

1. Claim petition filed on : 19-03-2014

2. Evidence recorded on : 03-12-2014 & 09-09-2015

3. Arguments heard on : 15-02-2017

4. Judgment delivered on : 02-03-2017 

J U D G M E N T

1. This is an application filed under section 166, r/w section 140 of 

the Motor Vehicles Act,  1988, by the claimant Smt. Rina Mahanta Baruah 

praying for granting compensation on account of the injury sustained by her 

husband Sri Bubul Baruah, in a motor vehicle accident.
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2. The case of the injured Bubul Baruah in brief is that on 03-02-

2014, at about 07:30 A.M., he was proceeding by riding his Motorcycle from 

Chapatari side towards Guwahati, by the left side of the road, and on the 

way, when he reached at Nowapara, he was knocked down by the Winger 

vehicle bearing registration No.AS-01-DD-3976 from the opposite direction as 

a result of which he sustained grievous injuries on his person. Due to the 

injury sustained in the accident he took treatment in various hospitals. At the 

time of accident he was a private service holder aged about 25 years. 

3. The claimant has stated that the accident occurred due to the 

rash and negligent driving of the Winger vehicle on the part of its driver. 

Police were informed about the accident,  and the police of  Chaygaon P.S. 

registered a case as Chaygaon P.S. Case No.42 of 2014 for commission of 

offences punishable under Section 279, 338 & 427 of the Indian Penal Code 

against the driver of the alleged offending vehicle.

4. It is further contended by the claimant/injured that due to the 

injury sustained in the accident he has become a permanent disable person 

amounting to 82% disability and has lost his employment. Therefore, he has 

filed this claim case claiming compensation of Rs.20,00,000/- (rupees twenty 

lakh) only.

5. The  opposite  party  No.1  Oriental  Insurance  Co.  Ltd.  has 

contested  the  case  by  filling  separate  written  statement  while  the  case 

proceeded ex-parte against the O.P. Nos.2 & 3 the owner and driver of the 

offending Winger vehicle.

6. By filling written statement, the O.P. No.1 the Oriental Insurance 

Co. Ltd. has denied the averments of the claimant and asked the claimant to 

prove the contents of the claim petition by adducing cogent evidence. The 

O.P. No.3 has further pleaded that the accident occurred due to the rash and 

negligence act of the injured and there was no rash and negligence on the 

part of the driver of the offending vehicle as such stated that the contesting 

O.P. No.1 is not liable to pay any compensation to the claimant. Regarding 

the injury sustained by the injured, the O.P. No.1 has stated that the claimant 

has  to  prove  his  injuries  by  producing  valid  medical  documents  and  by 
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examining medical officers. The answering opposite party No.1 has further 

pleaded that their liability is always subject to the terms and conditions of the 

insurance policy.

7. Upon  pleadings,  the  following  issues  were  framed  by  my 

learned predecessor:- 

I. Whether the claimant Sri Bubul Baruah sustained injuries in 

the  alleged  road  accident  dated  03-02-2014  involving  the 

vehicle No.AS-01-DD-3976 and whether the said accident took 

place due to the rash and negligent driving of the driver of the 

offending vehicle ?

II. Whether the claimant is entitled to get any compensation for 

the injuries sustained by him/her and if yes, to what extent and 

by whom amongst the opposite parties, the said compensation 

amount will be payable ?

8. During the course of hearing, the claimant side has examined as 

many as three witnesses while the Opposite Parties examined none.

9. Heard  argument  of  learned  counsels  for  both  the  sides  and 

perused the record.

DECISION AND REASONS THEREOF

10. I  have  carefully  examined  the  evidence  on  record  and after 

hearing the arguments advanced by the learned counsel for the claimant and 

the  Opposite  Party  No.1,  do  hereby  pronounced  judgment  on  the  above 

issues as follows:

ISSUE NO.I

11. PW-1 Bubul Baruah, the injured-cum-claimant has stated in the 

affidavit of his examination-in-chief that on 03-02-2014, at about 07:30 a.m., 

he  was  proceeding  by  riding  his  Motorcycle  from Chapatari  side  towards 

Guwahati, by the left side of the road, and on the way, when he reached at 

Nowapara, he was knocked down by the Winger vehicle bearing registration 

No.AS-01-DD-3976  from  the  opposite  direction,  as  a  result  of  which  he 
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sustained grievous injuries on his person. Due to the accident, he sustained 

comminuted fracture of right leg. He was admitted in the GMCH, Guwahati, 

for his treatment and thereafter, he went to Patna and was admitted in the 

Popular Nursing Home, Patna, on 06-02-2014. He took treatment there till 11-

04-2014 from 06-02-2014. During the treatment at Popular Nursing Home, 

Patna, operation was done on his fractured leg for twice and skin grafting was 

also done.

He has  further  stated that he again  went to  Patna and was 

again admitted in the Popular Nursing Home, Patna, from 09-07-2014 to 19-

07-2014 and once again an operation was done on his fractured leg. He has 

further deposed that during operation a piece of bone was cut from his right 

hip  and  it  was  scheduled  where  gap  was  developed.  Due  to  the  injury 

sustained in the accident, he has become a permanent disabled person and 

cannot do any work without the help of other.

In the cross-examination he has deposed that at the time of 

accident he was driving motorcycle. He has denied the suggestion that the 

accident occurred due to his fault. He has further deposed that the doctor of  

GMCH, Guwahati, advised him to amputate his leg. 

12. In support of his above testimony he has exhibited the Ext.-1 

accident  information  report;  the  Ext.  9  Charge  sheet;  the  Ext.-2(1  to  2) 

discharge certificates; the Ext.-3(1 to 202) medical reports, prescriptions, bills 

and vouchers; the Ext.-4 driving license; the Ext.-5(1 to 2) X-ray plates; the 

Ext.-6 salary certificate and the Ext.-7(1 to 4) railway tickets.

13. The  claimant  Sri  Bubul  Baruah  was  re-examined  and  has 

deposed that he again was admitted at Popular Nursing Home, Patna on 04-

02-2015  and  was  discharged  from  the  said  hospital  on  21-02-2015.  In 

support of the same the Ext. 12 Discharge Certificate issued from Popular 

Nursing  Home  has  been  submitted.  He  has  further  deposed  that  as  his 

fractured leg was getting infected, he went to Patna and admitted in the 

Popular Nursing Home. He has further deposed that prior to the accident he 

was working in the Srimoyee Housekeeping as a Supervisor and due to the 

injury sustained in the said accident he could not do the job. He has become 
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a  permanent  disabled  person  with  82%  disability  and  has  produced  a 

disability certificate issued from the District Social Welfare Board. His further 

evidence is that he cannot work as before and even cannot stand without the 

help of other. 

In  support  of  which  he  has  exhibited  the  Ext.-8  termination 

letter of his service; the Ext.-10 (1 to 37) medical bills and prescriptions; the 

Ext.-11(1 to 2) disability certificate and the Ext.-12 discharge summery issued 

by the Popular Nursing Home. 

14. I  have gone through the evidence adduced by the claimant. 

From the Ext.-1 accident information report, it is found that on 03-02-2014 

the accident occurred and the Winger bearing registration No.AS-01-DD-3976 

was involved in  the accident.  From the Ext.  9  charge sheet  submitted  in 

Chaygaon P. S. Case No. 42/14 it  is revealed that after completion of full 

jacket investigation police submitted charge sheet against Md. Giyas Ali, the 

driver of the offending vehicle. 

15. The  above  evidence  of  the  claimant  side  could  not  be 

demolished by the opposite party either by cross examination or by adducing 

any rebuttal evidence. 

16. In view of the above discussion, it must be held that, on 03-02-

2014, at about 07:20 A.M., at Nowapara, on the National Highway No.37, the 

accident occurred due to the rash and negligent driving of the Winger bearing 

Registration No.AS-01-DD-3976 on the part of its driver and the said accident 

has caused injuries to the injured Bubul Baruah. Therefore, the issue No.I is 

decided in the affirmative and in favour of the climant.

ISSUE NO.II

17. As the said accident has arisen due to the rash and negligent 

driving of the Winger bearing registration No.AS-01-DD-3976 on the part of 

its driver and the said accident has caused injuries to the claimant Bubul 

Baruah,  the  claimant is  certainly  entitled  to  receive  just  amount 

compensation. 

18. Now,  let  us  decide  what  should  be  the  just  and  proper 

compensation under the facts and circumstances of the case.
Page No.5 out of Page No.13



MAC Case No.535 of 2014

6

19. The  Ext.-2(1)  Discharge-summary  issued  by  Popular  Nursing 

Home, Patna shows that the claimant was taken to the said hospital and on 

examination, doctors found that the claimant sustained comminuted fracture 

distal  femur  with  intera-articular  extension  +  severely  comminuted  from 

Proximal tibia with intra-articular extension with 8 hole continue. During the 

treatment at hospital spanning fixation application on right lower limb was 

done on 06-02-2014 under SA.

20. In  the  instant  case, the  claimant  has  submitted  bills  and 

vouchers  of  total  Rs.5,68,077/-  for  purchasing  medicine  and  medical 

expenditures.  But  on  careful  scrutiny,  the  vouchers  for  an  amount  of 

Rs.3,07,942/- are  found  to  be  relevant  and  hence,  an  amount  of 

Rs.3,07,942/-  the claimant  is  entitled towards medical  and its  ancillary 

expenditure.

21. The proposition of law is settled that the compensation in bodily 

injury cases should be determined under the following heads :

Pecuniary damage (Special Damage)

(i)  Expenses  relating  to treatment,  hospitalization,  medicines, 

transportation, nourishing food and miscellaneous expenditure.

(ii) Los of earnings (and other gains) which the injured would 

have made had he not been injured, comprising :

a) loss of earning during the period of treatment

b) loss  of  future  earnings  on  account  of  permanent 

disability

(iii) Future medical expenses

Non-pecuniary damages (General damages)

(iv) Damages for pain, suffering and trauma as a consequence 

for the injuries. 

(v) Loss of amenities (and/or loss of prospects of marriage)

(vi) Loss of expectation of life (shortening of normal longevity)

22. In routine personal injury cases, compensation will be awarded 

only under heads (i), (ii) (a) and (iv). It is only in serious cases of injury 
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where there is specific medical evidence corroborating the evidence of the 

claimant, that compensation will be granted under any of the heads (ii) (b), 

(iii), (v) and (vi) relating to loss of future earnings on account of permanent 

disability,  future  medical  expenses,  loss  of  amenities  (and  /  or  loss  of 

prospects of marriage) and loss of expectation of life. (Raj Kumar vs. Ajay 

Kumar and Another, 2011 (1) T.A.C. 785 (S.C) is relied upon)

23. Reverting back to the case at hand, on perusal of the record, 

it  is  found from the  evidence  of  the  claimant  witnesses  that  due  to  the 

accident he has sustained grievous injuries on his person. The claimant has 

deposed that due to the accident he has become 82% permanent disabled 

person. In order to prove the disability the claimant side has examined the 

P.W.-2 Dr. Narendra Singh Tisya who deposed in this case on being authorised 

by the Joint Director of Health Services, Kamrup (Amingaon) and stated that 

the Ext.  11 (1) was issued from the office of  the Joint  Director of Heath 

Services, Kamrup, Guwahati and according to the certificate the injured Bubul 

Baruah  has  been  found  to  be  82% disabled.  He  has  also  produced  the 

original register in connection with the Disability Certificate of the injured and 

exhibited the same as Ext. 13 (1), 13 (2) and 13 (3). 

24. From the Ext.-2 (1) Disharge Summary it is revealed that the 

claimant sustained severely  comminuted fracture  distal  femur  with  intera-

articular  extension  + severely  comminuted from Proximal  tibia  with  intra-

articular extension with 8 hole continue (floating knee Rt. Side). During the 

treatment at hospital spanning fixation application of right lower limb was 

done on 06-02-2014 under SA. The claimant in his evidence very categorically 

has stated that due to the injury sustained he has become 82% permanently 

disabled person and physically handicapped. I have also perused the X-Ray 

plates.   The Ext. 11 (1) Disability Certificate issued by the Joint Director of 

Health  Services,  Kamrup,  Amingaon,  shows  that  the  claimant  has  been 

suffering from 82% locomotor disability in relation to right lower limb. The 

Ext. 11(1) was duly proved by the witness PW 2 who is a Doctor by producing 

the Disability Register marked as Ext. 13 (1).
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25. In  Golla  Rajanna  and  Ors  vs.  Divisional  Manager  and 

Anr, reported in (2017) 1 SCC 45, the honourable Supreme Court has held 

in paragraph No. 9 as follows: 

 The  Workmen's  Compensation  Commissioner,  having  

regard to  the evidence,  had returned a  finding on the  nature of  

injury and the percentage of disability.  It  is  purely a question of  

fact. There is no case for the insurance company that the finding is  

based on no evidence at all or that it is perverse. Under Section 4(1)

(c)(ii) of the Act, the percentage of permanent disability needs to be  

assessed only by a qualified medical practitioner. There is no case  

for  the  respondents  that  the  doctor  who  issued  the  disability  

certificate is not a qualified medical practitioner, as defined under  

the  Act.  Thus,  the  Workmen's  Compensation  Commissioner  has  

passed the order based on the certificate of disability issued by the  

doctor  and  which  has  been  duly  proved  before  the  Workmen's  

Compensation Commissioner.”  So, what have been appeared from the 

above is that it is the qualified doctor who shall form opinion in regard to the 

disability. In the instant case, the opposite party has failed to establish that 

the doctor who issued the disability certificate and the doctor who adduced 

evidence as PW 2 in order to prove the certificate are not qualified to be a 

doctor. 

The above evidence of the claimant side could not be demolished by the 

opposite parties.  So, it is very much clear that due to the injury, the claimant 

has become 82% (locomotor) disabled person in relation to his right lower 

limb. 

26. Now, another important point  to  be determined is  that what 

would be the Just Compensation.  In the case of  State of Haryana –Vs-  

Jasbir Kaur, (2003) 7 SCC 484 : 2003 (3) TAC 569, the Hon’ble Apex 

Court in Para-7 of the judgment held as follows :

“It has to be kept in view that the Tribunal constituted  

under the Act as provided in Sec.168 is required to make an award  

determining the amount of compensation which is to be in the real  
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sense  ‘damages’  which  in  turn  appears  to  it  to  be  ‘JUST’  and  

reasonable. It has to be borne in mind that compensation for loss of  

limbs or life can hardly be weighed in golden sales. But at the same  

time  it  has  to  be  borne  in  mind  that  the  compensation  is  not  

expected to be a windfall for the victim. Statutory provisions clearly  

indicate  that  the  compensation must  be  ‘JUST’  and  it  cannot  be  

bonanza; not source of profit; but the same should not be pittance.  

The Courts and Tribunals have a duty to weight the various factors  

and quantify the amount of compensation, which should be JUST.  

What would be “JUST’ compensation is a vexed question. There can  

be no golden rule applicable to all cases for measuring the value of  

human life or a limb. Measure for damages cannot be arrived at by  

precise  mathematical  calculations.  It  would  depend  upon  the  

particular  facts  and  circumstances,  and  attending  peculiar  and  

special  features,  if  any.  Every  method  or  mode  adopted  for  

assessing compensation has to be considered in the back ground of  

‘JUST’ compensation which is the pivotal consideration. Though by  

use  of  the  expression  ‘which  appears  to  it  to  be  JUST’  a  wide  

discretion is  vested in the Tribunal,  the determination has  to  be  

rational, to be done by a judicious approach and not the outcome of  

whims,  will  guesses  and  arbitrariness.  The  expression  ‘JUST’  

denotes  equitability,  fairness  and  reasonableness,  and  non-

arbitrary. If it is not so it cannot be JUST’.

27. The learned advocate for the claimant has submitted that due 

to the disability the claimant cannot move without the help of other and he 

has lost his job in Shrimoyee House Keeping and Job Consultancy in which he 

was working.

28. The  claimant  has  contended  that  he  was  working  in 

Shrimoyee House Keeping and Job Consultancy at  Hengerabari,  Guwahati, 

and was receiving salary of Rs.14,987/- p.m. In support of which the claimant 

side has examined the PW 3 Binoy Kalita who claimed to have been a partner 

of Shrimoyee House Keeping and Job Consultancy. The PW 3 has stated that 
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the claimant was working as a Supervisor in that company and was getting 

Rs.14,987/-  p.m.  as  salary.  He  has  further  stated  that  the  Ext.-6  salary 

certificate showing monthly salary of the claimant has been issued by his 

partner. Though the claimant has produced the salary certificate and in order 

to prove the same has examined the P.W.-3, but it is not proved whether the 

company is registered or not since no document has been submitted having 

any registration number of the company or firm. Moreover, no document like 

trade  licence,  partnership  deed,  Articles  of  Association  etc.  showing  the 

existence of the company has been submitted. No Income Tax return has also 

been submitted. Thus, in view of above, it is very difficult to form an opinion 

as to whether the said company or firm in question was in existence or not at 

the  relevant  time  of  the  accident.  Furthermore,  no  appointment  letter 

showing  the  employment  of  the  claimant  in  the  said  company  has  been 

submitted. Hence, the contention of the claimant that he was working in the 

said company or firm and was receiving monthly salary @ Rs. 14,987/- is not 

proved. 

29. At the same time, it cannot be ruled out that the claimant 

being a person of matured age was earning certain amount of money for the 

maintenance of  livelihood.  The claimant  has  asserted that  at  the  time of 

accident he was aged about 25 years but according to the Ext. 4 driving 

license submitted by the claimant it is revealed that his date of birth is 01-12-

1977. So, it is appeared that at the time of accident the claimant was aged 

about 37 years. In such a position, the ends of justice would meet if notional 

income at the tune of Rs.4000/- p.m. is adopted. It is also true that at the 

age of 37 years the claimant has lost his all the further advancement of his 

carrier due to the disability. 

30. In  the  present  context,  the  paragraph  No.  4  of  the 

judgement of the honourable Apex Court in  Raj Kumar vs. Ajay Kumar, 

reported  in  2011  (1)  TAC  785  (SC),  is  most  relevant  and  reproduced 

below:

                     “4. The provisions of Motor Vehicle Act, 1988 (‘Act’ for  

short) makes it clear that the award must be just, which means that  
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compensation should, to the extent possible, fully and adequately  

restore the claimant to the position prior to the accident. The object  

of awarding damages is to make good the loss suffered as a result  

of wrong done as far as money can do, in a fair, reasonable and  

equitable manner. The Court or Tribunal shall have to assess the  

damages  objectively  and  exclude  from  consideration  any 

speculation or fancy, though some conjecture with reference to the  

nature of disability and its consequences, is inevitable. A person is  

not only to be compensated for the physical injury. This means that  

he  is  to  be  compensated  for  his  inability  to  lead  a  full  life,  his  

inability  to  enjoy  those  normal  amenities  which  he  would  have  

enjoyed but for the injuries.”

In the aforesaid judgement the Hon’ble Apex Court has  

also  summarised  the  principles  for  assessment  of  future  loss  of  

earning  due  to  permanent  disability.  Para  13  of  which  is  most  

relevant in this regard which is quoted below:

                   “(i) All injuries (or permanent disabilities arising from  

injuries), do not result in loss of earning capacity.

                    (ii) The percentage of permanent disability with  

reference to the whole body of a person, cannot be assumed to be  

the percentage of loss of earning capacity. To put it differently, the  

percentage  of  loss  of  earning  capacity  is  not  the  same  as  the  

percentage of permanent disability (except in few cases, where the  

Tribunal on the basis of evidence, concludes that percentage of loss  

of  earning  capacity  is  the  same  as  percentage  of  permanent  

disability).

                    (iii) The doctor who treated an injured-claimant or who  

examined him subsequently to assess the extent of his permanent  

disability  can  give  evidence  only  in  regard  to  the  extent  of  

permanent disability. The loss of earning capacity is something that  

will  have  to  be  assessed  by  the  Tribunal  with  reference  to  the  

evidence in its entirety. 
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                (iii) The same permanent disability may result in different  

percentages  of  loss  of  earning  capacity  in  different  persons  

depending upon the nature of profession, occupation or job, age,  

education and other factors.”

31. Reverting  back  to  the  case  at  hand,  it  is  revealed  from the 

evidence available on record that the claimant has been suffering from 82% 

locomotor disability in relation to his right lower limb. Although his permanent 

disability has been assessed at 82% but it was assessed with regard to the 

function of the right lower limb only. The doctor is completely silent in regard 

to  the  percentage  of  permanent  disability  of  the  whole  body  of  the 

claimant/injured. Considering the entire aspect of the matter, I think it would 

be proper if his disability is assessed at 50% with regard to the whole body. 

32. As observed above, the claimant’s age at the relevant time of 

the accident was 37 years. Therefore, it is held that at the time of accident 

the deceased was in  between the age group of  36-40 years.  As  per  the 

decision of Sarla Verma and others -Vs- Delhi Transport Corporation 

reported in (2009) 6 SCC 121, the multiplier for the age group 36-40 is 15. 

Thus,  the  multiplier  15  has  to  be  taken  for  ascertaining  the  loss  of 

dependency in this instant case. 

33. Apart from that, there should be an addition of 50% as per the 

decision of  Hon’ble  Apex Court  in  Sarla Verma (supra), towards  future 

prospect.  In view of above, the loss of  earning capacity is  calculated as 

follows:

Rs. 4,000/- p.m. x 12(months) x 15 (multiplier) x 50% (disability) + 50% 

(future prospects)= Rs.5,40,000/-. 

Thus,  an  amount  of  Rs.5,40,000/-  the  claimant  would  be 

entitled towards loss of earning capacity. 

34. Under  the  head  Pecuniary  damages,  apart  from  the  actual 

medical expenses and the loss of earning capacity, the claimant will also be 

entitled  to  certain  amount  of  money  for  future  medical  expenses  and 

transportation, nutritious diet, cost of attendant etc. 
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35. Besides the pecuniary damages, having regard to the nature of 

injuries  sustained,  the claimant  will  also be entitled to  certain  amount  of 

money  towards  pain  and  suffering,  loss  of  amenities  of  life  and  loss  of 

expectation of life under the head Non-pecuniary damages. 

36. The  break-up  of  compensation  which  the  claimant  will  be 

entitled is made as follows: 

Medical and ancillary expenditure : Rs.3,07,942/- 

Disability : Rs.5,40,000/-

Transportation, nutritious diet, cost of attendant : Rs.1,00,000/-

Future treatment + future attendant charge : Rs.1,00,000/-

Loss of expectation of life : Rs.1,00,000/-

Loss of amenities of life : Rs.1,00,000/-

Pain, shock and sufferings etc.                                :          Rs.1,00,000/-           

Total :      Rs.13,47,942/-

Rs.13,47,942/- is rounded off as Rs.13,48,000/-

37. Now let us decide who amongst the opposite parties is liable to 

pay the compensation amount. 

The claimant has stated in Para No.17 of the claim petition that 

on  the  day  of  the  said  accident,  the  offending  Winger  vehicle  bearing 

registration  No.AS-01-DD-3976  was  insured  with  the  O.P.  No.1  Insurance 

Company. The Opposite Party No.1 Insurance Company has failed to prove 

that  the  Winger  vehicle was  not  insured  with  it.  The  Ext.-1  accident 

information report also shows that at the time of the alleged accident the 

offending vehicle was duly insured with the O.P. No.1. Therefore, as there is 

no denial of the fact by the Opposite Party No.1 Insurance Company that at 

the relevant point of time, the vehicle in question was insured with it and the 

policy was very much in force and in existence. Section 149 of the M.V. Act, 

1988 casts a duty on the insurer to satisfy the judgment and award against 

persons  insured  in  respect  of  third  party  risks. The Opposite  Party  No.2 

Insurance Company also did not try to prove that there has been violation of 
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the terms and conditions of the policy or that the driver was not entitled to 

drive the offending vehicle.

38. In  the  case  of  Oriental  Insurance  Company  Limited 

Vs. Meena Variyal and Ors., reported in (2007) 5 SCC 428, the Hon’ble 

Supreme Court has observed as follows:-

        “Ordinarily,  a  contract  of  insurance  is  a  contract  of  

indemnity. When a car belonging to an owner is insured with the  

insurance company and it is being driven by a driver employed by  

the insured, when it meets with an accident, the primary liability  

under law for payment of compensation is that of the driver. Once  

the driver is  liable,  the owner of the vehicle becomes vicariously  

liable for payment of compensation. It is this vicarious liability of  

the owner that is indemnified by the insurance company. A third  

party for whose benefit the insurance is taken, is therefore entitled  

to show, when he moves under Section 166 of the Motor Vehicles 

Act, that the driver was negligent in driving the vehicle resulting in  

the accident;  that  the  owner  was  vicariously  liable  and  that  the  

insurance  company  was  bound  to  indemnify  the  owner  and  

consequently, satisfy the award made.”

39. In view of the above discussion, it  is  held that the Opposite 

Party No.1 Oriental Insurance Company Ltd. is liable to pay the compensation 

amount  of  Rs.13,48,000/-(Rupees  thirteen  lakh  and  forty  eight  thousand 

only), towards compensation, to the claimant  Bubul Baruah. The issue No.II 

is also decided in affirmative, accordingly.

O R D E R

40. In the result, the claim petition is allowed on contest and an 

amount  of  Rs.13,48,000/-(Rupees  thirteen  lakh  and  forty  eight  thousand 

only),  is  awarded  as  compensation  to  the  claimant  Bubul  Baruah. The 

Opposite Party No.1., the Oriental Insurance Company Ltd., the insurer of the 

offending  Winger bearing registration No.AS-01-DD-3976,  is  directed to pay 

the compensation amount of  Rs.13,48,000/-(Rupees thirteen lakh and forty 

eight thousand only), to the claimant Bubul Baruah, along with interest at the 
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rate of 06% (six per cent) per annum from the date of filing of the application 

under Section 166 of the Motor Vehicles Act, 1988, till payment thereof. 

41. Out of the total compensation amount payable to the claimant, 

40% (forty percent) shall be invested in long term fixed deposit i.e. for three 

years in a nationalized bank of his locality. The bank shall not permit any loan 

or advance on the said fixed deposits.  The bank also shall  not allow any 

premature withdrawal of the fixed deposits without prior written permission 

of this Tribunal. 

42. The insurance company shall be at liberty to deduct from the 

awarded amount, any sum, if already paid to the claimant towards interim 

relief.

43. Under the facts and circumstances of the case, parties are left 

to bear their own costs. 

44. The MAC Case is disposed of accordingly. 

45. Signed, sealed and delivered in the open Court on this the 02nd 

day of March, 2017, in Guwahati.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

  Dictated & corrected by me.

   (Shri D. Bhattacharjee)

  Member, M.A.C. T. No.2,

   Kamrup (M), Guwahati
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