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BEFORE THE MOTOR ACCIDENT CLAIMS TRIBUNAL NO.2, 

KAMRUP (M), GUWAHATI

Present : Shri D. Bhattacharjee, AJS

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

MAC Case No.190 of 2013

I. Smt. Irabati Khaklary

II. Sri Akash Khaklary

III. Miss Mridula Khaklary … Claimants

 

      -Versus-

1. Fajlul Karim Ahmed

2. Sri Hamidu Rahman

3. The United India Insurance Company Ltd. ...Opposite Parties
 
NAME OF THE ADVOCATES WHO APPEARED IN THIS CASE 

1. For the claimant : Smt. Anjana Gohain Choudhury

2. For the O.P. No.1 : Shri Abinash Talukdar

3. For the O.P. No.3 : Shri Tridip Kalita

DATES OF THE CASE

1. Claim petition filed on : 14-02-2013

2. Evidence recorded on : 12-02-2014, 03-04-2014 & 09-09-2014

3. Arguments heard on : 18-02-2017

4. Judgment delivered on : 02-03-2017 

J U D G M E N T

1. The instant Motor Accident Claim case has arisen out of a petition 

filed by one Smti Irabati Khaklary and her children, under Section 166 of the M.V. 

Act. 1988, seeking compensation for the death of her husband viz. the deceased, 

namely Lt. Dilip Khaklery in a motor vehicular accident. 
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2. The case of the claimants in brief is as follows :

On  03-06-2011,  at  about  01:30  a.m.  the  deceased  namely,  Dilip 

Khaklery was proceeding as a labourer of the Truck bearing registration No.AS-18-A-

4436 (709 Truck) and on the way, the driver lost control over he vehicle and as a 

result of which the vehicle rolled down on the road side and Dilip Khaklery sustained 

grievous injuries on his person and died on the spot. At the time of the accident, the 

deceased was aged about 40 years old and he was a labourer of the said offending 

truck and his monthly income was Rs.8,000/-. He was the sole bread earner of the 

family  and  due  to  the  death  of  the  deceased  the  claimants  have  been  facing 

tremendous financial hardship.

                      The claimants have further contended that the accident occurred due  

to the rash and negligent driving of the offending vehicle on the part of its driver. 

The FIR was lodged after the accident, and after receipt of the FIR, Nagarbera P.S. 

Case No.31 of 2011 was registered for commission of offences punishable under 

Section 279 & 304(A) of the Indian Panel Code against the driver of the offending 

vehicle.  

3. On receipt of notices, the opposite parties No.1 and 3 entered their 

appearance and submitted separate written statements while the case proceeded 

ex-parte against the O.P. No.2, the driver of the offending vehicle. 

4. The O.P. No.1 the owner of the offending vehicle has deposed that 

the claim petition is not maintainable. There is  no cause of action for the claim 

petition. The claim petition is false, frivolous, vexatious, exorbitant and too high. The 

O.P. No.1 has admitted the statement of Para Nos.8 & 9 of the claim petition. The 

O.P. No.1 has further contended that the offending vehicle was duly insured with the 

United India  Insurance Company Ltd vide policy No.1302043110P153124599 and 

was valid up to 26-12-2011 and as such if any compensation is awarded, the same 

shall be payable by the O.P. No.3 insurance company to the claimants.

Alongwith  the  written  statement  Photostat  copy  of  the  insurance 

policy vide annexure-I is submitted.

5. O.P. No.3, the United India Insurance Company Ltd. has stated that 

the claim petition is not maintainable. There is no cause of action for the case. The  

O.P. No.3 has denied all the averments of the claim petition and asked the claimants 

to strict proof of it. Further, it has denied the factum of rash and negligence on the 

part of the driver of the vehicle-in-question. O.P. No.3 has admitted that the vehicle 

was insured with it vide policy No.130204311P153124 599, but denied that the claim 
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petition is not maintainable. It is further pleaded that the liability of the insurance 

company, if any, is subject to the terms and conditions of the insurance policy. 

6. Upon pleadings of the parties the following issues were framed:-

1. Whether the victim Late  Dilip  Khaklery died as  a result  of  the 

injuries sustained by him/her in the alleged road accident dated 03-

06-2011 involving vehicle No.AS-18-A-4436 (709 Truck) and whether 

the said accident took place due to the rash and negligent driving of 

the driver of the offending vehicle ?

2. Whether the claimant is entitled to receive any compensation and 

if yes, to what extend and by whom amongst the opposite parties, 

the said compensation amount will be payable ?

7. The claimants in order to prove their case examined two witnesses 

and exhibited some documents. On the other hand, the opposite party also adduced 

one. 

8. Heard arguments of learned counsels for both the sides and perused 

the record. 

                              DECISION AND REASONS THEREOF

9. I have carefully examined the evidence on record and after hearing 

the arguments advanced by the learned counsel for the claimant and the Opposite 

Party No.3, give my decision on the above issues as follows:

ISSUE NO.1

10. The claimant P.W.-1 has deposed in her evidence that she is the wife 

of the deceased Dilip Khaklery. Her husband met with an accident on 03-06-2011, at 

about  01:30 a.m.  At  the time of  the  accident,  her  husband  was proceeding by 

travelling the Truck bearing registration No.AS-18-A-4436 as a labourer and on the 

way, the driver lost control over the vehicle, as a result of which the vehicle met 

with an accident and Dilip Khaklery sustained injuries on his person and died on the 

spot. The FIR was lodged after the accident, and after receipt of the FIR, Nagarbera 

P.S. Case No.31 of 2011 was registered for commission of offences punishable under 

Section 279 & 304(A) of the Indian Panel Code against the driver of the offending 

vehicle.  
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She has exhibited the Ext.-1 accident information report; the Ext.-2 

postmortem report and the Ext.-3(1 to 4) copy of FIR, charge-sheet and seizure list 

of the corresponding police case.

               In the cross-examination she has deposed that she did not see the 

accident. She was informed about the accident. At the time of accident the truck 

was  carrying  woods,  however,  she has  no  knowledge about  it.  She  has further 

stated that for the death of her husband, she has filed a case at Goalpara and later  

on, that case was withdrawn. She has denied the suggestion that her husband was 

not a labourer of the said truck.

11.  P.W.-2 Sri  Rituporna Rabha the  eye  witness  to  the  accident  has 

deposed that on the alleged day of accident he was also travelling by the offending 

vehicle.  His  further  evidence is  that  the  driver  drove  the  vehicle  in  a  rash  and 

negligent manner as a result of which he lost control and the vehicle rolled down 

from the road. He has also stated that the deceased was also travelling  by the 

offending vehicle as a labourer. 

During cross-examination he has deposed that he does not know who 

drove the offending vehicle at  the time of accident.  He also does not know the 

passengers of the offending vehicle. He has further said that the deceased Dilip 

Khaklary died due to the accident.

12. I  have  gone  through  the  evidence  adduced  by  the  claimants’ 

witnesses  and  also  perused  the  documents  submitted  before  this  Tribunal.  In 

support  of  the case,  the claimant  has submitted the Ext.-1  accident  information 

report.  From the Ext.-1 Accident Information Report, it is found that the accident 

occurred on 03-06-2011 at about 01:30 a.m.  The name of the owner is Fajiul Karim 

Khan and name of the driver is Hamidur Rahman. It is also found that the vehicle 

was insured with the United India Insurance Company Ltd. vide its Policy No.130204 

/31/P02/01/00005732. 

13. From the extract copy of charge-sheet vide Ext.-3(2), it is found that 

the charge sheet was submitted in connection with the accident against the driver of 

the offending  vehicle  vide No.AS-18-A-4436 (709  Truck).  From the above noted 

documentary as well as oral evidence, it is established that the accident is a fact and 

the deceased died due to the injury sustained in the accident. It is also established 

that the driver drove the vehicle in a rash and negligent manner at the time of 

accident.  It  is  also  established  that  the  accident  occurred  due  to  the  rash  and 

negligent driving of the driver of the offending 709 Truck vehicle. Accordingly, this 

issue is decided in affirmative and in favour of the claimant. 
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                                            ISSUE NO.2

14. Now, let us decide what should be the just and proper compensation 

in the facts and circumstances of the case.

15. In the case  of  Sarla Verma vs. Delhi  Transport Corporation, 

reported  in  (2009)  6  SCC  121,  the  Hon’ble  Supreme  Court  has  held  that, 

“Basically only three factors need to be established by the claimants for assessing 

compensation in the case of death : (a) age of the deceased; (b) income of the 

deceased; and the (c) the number of dependents. The issues to be determined by 

the Tribunal to arrive at the loss of dependency are (i) additions/deductions to be 

made for arriving at the income; (ii) the deduction to be made towards the personal 

living expenses of the deceased; and (iii) the multiplier to be applied with reference 

of the age of the deceased.”

16. The  P.W.-1  has  deposed  in  her  evidence  on  affidavit  that  the 

deceased died at the age of 40 years. But she has not produced any document to 

prove the age of the deceased. However on perusal of the post mortem examination  

report  vide  Ext.-2,  it  is  found  that  the  deceased  died  at  the  age  of  40  years. 

Therefore, it is held that at the time of accident the deceased was in between the 

age group of 36-40. As per the decision of Sarla Verma (supra), the multiplier for 

the age group 36-40 is 15. In view of the above age of the deceased, multiplier 15  

has to be taken for ascertaining the loss of dependency in this instant case. 

17. Now, coming to the question of income of the deceased, the claimant 

in her evidence has stated that at the time of death the deceased was a skilled craft 

man and painter and his monthly income was Rs.8,000/-. But there is not supporting 

evidence.  Hence  the  contention  of  the  claimant  on  the  point  of  income  of  the 

deceased, is not taken into consideration. But considering the family members of the 

deceased and considering the price hike of the essential commodities in the present 

days, Rs.4,000/- p.m. is taken as monthly income of the deceased for ascertaining 

the loss of dependency. Since the deceased died at the age of 40 years, placing 

reliance on Rajesh and Others vs. Rajbir Singh and Ors reported in (2013) 9 

SCC 54, there should be an addition of 50% to his income towards future prospect. 

18. So far  as  the dependency  is  concerned,  the deceased left  behind 

three dependents, viz. the claimants. As per the decision of Sarla Verma (supra), 

the deduction towards personal and living expenses of the deceased should be 1/3 rd, 

where the number of dependent family members is 2 to 3. Thus, the assessment of 

the compensation in details is as follows:
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Total monthly income : Rs.4,000/-

Total Annual Income : Rs.48,000/- (4,000x12)

Add 50% : Rs.48,000/- + 50%

: Rs.72,000/-

Less 1/3rd   : Rs.72,000/- ÷ 3 =24,000

: Rs.72,000/- - 24,000=48,000

Multiplier : 15

Total Compensation : Rs.48,000 x 15

: Rs.7,20,000/-

19. In addition to the aforesaid amount of Rs.7,20,000/-, placing reliance 

on Rajesh and Ors. (supra)  the claimants are also entitled to receive an amount 

of Rs.25,000/- towards funeral expenses, an amount of Rs.1,00,000/- towards loss 

of consortium  and an amount of Rs.1,00,000/-  towards loss of care and guidance 

for minor child viz. the claimant No.3. In total, the claimants are entitled to receive 

Rs.9,45,000/- (rupees nine lakh forty five thousand) only, as compensation. 

20. Now, let us decide who, amongst the opposite parties shall have to 

pay the said compensation amount.

21. The D.W.-1 Sri Harmohan Baishya has deposed in his evidence that 

he  is  the  Assistant  Manager  of  the  insurance  company.  He  has  deposed  in  his  

evidence  that  for  the  death  of  the  deceased  the  wife  has  filed  this  claim case 

seeking compensation. In this  case the name of the driver  is  mentioned as Md. 

Hamidur Rahman. The insurance company had received another notice issued under 

the hand  and seal  of  the Commissioner  for  Workmen’s  Compensation,  Goalpara 

accompanied by the application for compensation filed by the same claimant, namely 

Irabati Khaklary for the death of her husband in a motor vehicular accident vide W. 

C. Case No.131 of 2011 and in that case, the name of the driver is mentioned as 

Babul Khaklary, S/o Ananda Khaklary instead of Md. Hamidur Khaklary who is the 

driver of the instant case. Further he has deposed that the name of the driver is  

differently mentioned in the W.C. Case No.131 of 2011 and the Accident Information 

Report vide Ext.-1 issued by the Nagarbera P.S. on 09-07-2011. His further evidence 

is that the driving license vide No.394/NB/Misc.Proff, of the driver Sri Babul Kachari 

was not valid up to 11-01-2010 and the same was not valid on the date of accident 

dated 03-06-2011 therefore, the claimant Irabati Khaklary had withdrwan the W.C. 

Case No.131 of 2011 on the ground that the opposite party No.3 Sri Babul Kachari 

happens to be the relative of the claimant and hence she was not interested to  

proceed the case.
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He  has  exhibited  the  Ex.-A  notice  issued  by  the  Office  of  the 

Commissioner for Workmen’s Compensation; the Ext.-B the copy of the report of the 

DTO, Nalbari; the Ext.-C certified copy of the order dated 23-04-2012 passed in WC 

Case No. 131/11 and the Ext.-D copy of the insurance policy.

In cross-examination he has deposed that the W.C. Case No.131 of 

2011 has been withdrawn.

22. The opposite party has taken the plea that the same claimant had 

already filed a claim case before the Commissioner Workmen’s Compensation and 

the case was withdrawn, but in order to substantiate the plea could not produce any 

legally  admissible  document.  The  documents  such  as  Annexure  A  and  B  are 

photocopies of accident information report and the MVI report. The Ext. B  report 

issued by the M. V. I. Nalbari, shows that the driving license No. 394/NB/07/Misc/ 

Proff  was  issued  in  the  name  of  Raidaolong  Basumatary  and  was  valid  up  to 

11.01.2010. But the said report has not been proved as per law by calling the D. T. 

O of Nalbari. Thus, the above contentions of the opposite party insurance company 

are not at all tenable.   

23. From the Ext. 1 accident information report issued by the Officer-in-

charge, Nagarbera P.S. reveals that the offending vehicle bearing registration No. 

AS-18A-4436 (709 Truck) was duly insured with the opposite party No. 3 United 

India Insurance Company Ltd. on the relevant day of the accident. Moreover, the 

driver of the offending vehicle was Md. Faijul Karim Ahmed and his driving license 

No. 6290/NB/ 2016/MISD was valid and effective at the relevant time.    

24. In view of the above discussion, it is held that the Opposite Party 

No.3, the United India Insurance Company Ltd., the insurer of the offending 709 

Truck  bearing  registration  No.AS-18-A-4436  is  liable  to  pay  the  compensation 

amount  of  Rs.9,45,000/-  (rupees  nine  lakh  forty  five  thousand)  only,  to  the 

claimants. The issue No.II is decided accordingly.

O R D E R

25. In the result, the claim petition is allowed on contest and an amount 

of  Rs.9,45,000/-  (rupees  nine  lakh  forty  five  thousand)  only, is  awarded  as 

compensation to the claimants. The Opposite Party No.3, the United India Insurance 

Company Ltd., the insurer of the offending 709 Truck bearing registration No.AS-18-

A-4436 is  directed to pay the compensation amount of Rs.9,45,000/- (rupees nine 

lakh forty five thousand) only, to the claimants, along with interest at the rate of 
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06% per cent per annum from the date of filing of the application under Section 

166 of the Motor Vehicles Act, 1988, till the date of payment. 

26. The claimant No.1 shall  receive 70% of the compensation amount 

and  the  Claimant  Nos.2  &  3  shall  receive  the  remaining  30% of  the  awarded 

compensation amount equally.

27. Out of the compensation amount payable to the Claimant No.1, 20% 

(twenty percent) shall be invested in long term fixed deposit i.e. for 3 (three) years 

in a nationalized bank of her locality. The entire compensation amount, payable to 

the Claimant No.2 shall be invested in long term fixed deposits for three years. The 

entire compensation amount, payable to the Claimant No.3 shall be invested in long 

term fixed deposits till attaining her majority, in a nationalized bank of their locality. 

The bank shall not permit any loan or advance on the said fixed deposits. The bank 

also shall not allow premature withdrawal of the fixed deposits without prior written 

permission of this Tribunal. 

28. Under the facts and circumstances of the case, parties are left to bear 

their own costs. 

29. The MAC Case is disposed of accordingly. 

30. Signed, sealed and delivered in the open Court on this the 02 th day of 

March, 2017, in Guwahati.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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