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BEFORE THE MOTOR ACCIDENT CLAIMS TRIBUNAL NO.2,

KAMRUP (M), GUWAHATI

Present : Shri D. Bhattacharjee, AJS

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

MAC Case No.1048 of 2016

Shri Sunil Barbaruah … Claimant
 
      -Versus-

1. The Oriental Insurance Co. Ltd.

2. Sri Hareswar Borah

3. Sri Biwajit Borah ...Opposite Parties
 
NAME OF THE ADVOCATES WHO APPEARED IN THIS CASE 

1. For the claimant : Shri Narayan Sharma

2. For the O.P. No.1 : Shri Sanjeeb Bhuyan
3. For the O.P. Nos.2 & 3 : Shri S. Borah

DATES OF THE CASE

1. Claim petition filed on : 06-05-2016

2. Evidence recorded on : 01-11-2016

3. Arguments heard on : 02-03-2017

4. Judgment delivered on : 08-03-2017 

J U D G M E N T

1. This is an application filed under section 166, r/w section 140 of 

the Motor Vehicles Act, 1988, by the claimant Shri Sunil Barbaruah praying for 

granting compensation on account of the injury sustained by him, in a motor 

vehicle accident.
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2. The case of the injured Sunil Barbaruah in brief is that on 15-

12-2015, at about 03:00 P.M., he was walking by the left side of the road 

towards his Office, and on his way, when he reached in front of Irrigation 

Colony, Darang College Road, he was knocked down by a motorcycle bearing 

registration  No.AS-12-J-9273,  as  a  result  of  which  he  sustained  grievous 

injuries on his person. It is alleged that the accident occurred due to rash and 

negligent driving of the offending motorcycle on the part of its driver. After 

the accident he was admitted in the EMM Hospital & Research Centre, Tezpur 

and thereafter he was admitted at the Rahman Hospital Pvt. Ltd, Guwahati.  

At the time of accident he was aged about 60 years old and his monthly 

income was Rs.1,00,000/-.

3. Police  were  informed  about  the  accident,  and  the  police  of 

Sonitpur P.S. registered a case as Sonitpur P.S. Case No.1732 of 2015 for 

commission of offences punishable under Section 279 & 338 of the Indian 

Penal Code against the driver of the alleged offending vehicle.

4. The opposite parties have contested the case by filing separate 

written statement.

5. By filling written statement, the O.P. No.1 the Oriental Insurance 

Co. Ltd. has denied the averments of the claimant and asked the claimant to 

prove the contents of the claim petition by adducing cogent evidence. The 

O.P. No.1 has further pleaded that there was no rash and negligence on the 

part of the driver of the offending vehicle as such stated that the contesting 

O.P.  No.1  is  not  liable  to  pay  any  compensation  to  the  claimant.  The 

answering opposite party No.1 has further pleaded that their liability is always 

subject to the terms and conditions of the insurance policy.

6. The O.P. Nos.2 & 3 has stated by filling a joint written statement 

that the claim petition is not maintainable. The claim petition is barred by the 

principle of waiver and estoppels. They have also denied the averments of 

the claim petition and asked the claimant to strict proof of it. Further denied 

the rash and negligence act on the part of the driver of the alleged offending 

vehicle. They have stated that at the time of accident the alleged offending 

Page No.2 out of Page No.07



MAC Case No.1048 of 2016

3

vehicle  was  duly  insured  with  the  O.P.  No.1  vide  policy 

No.321104/31/2016/620 and valid up to 11-05-2016.

Along with the written statement they have submitted a copy of 

registration certificate of the offending vehicle, driving license of the driver, 

pollution  control  certificate,  insurance  policy  of  the  offending  vehicle  and 

learner license of the driver.

7. Upon  pleadings,  the  following  issues  were  framed  by  my 

learned predecessor:- 

I. Whether  on 15-12-2015, at  about  03:00 P.M.,  at  Irrigation 

colony,  Darrang  College  road,  under  Tezpur  Police  Station, 

Assam, an accident has arisen due to rash and negligent driving 

of  the  motorcycle  bearing  registration  No.AS-12-J-9273 

(Motorcycle)  on  the  part  of  its  driver  and  whether  the  said 

accident has caused injuries to the claimant Sunil Barbaruah ?

II. If  so,  whether  the  claimant  is  entitled  to  receive  any 

compensation, and if yes, what should be the quantum of and 

who amongst the opposite parties, is liable to pay compensation 

amount?

8. During the course of hearing, the claimant side has examined 

himself as P.W.-1, while the Opposite Parties examined none.

9. Heard  argument  of  learned  counsels  for  both  the  sides  and 

perused the record.

DECISION AND REASONS THEREOF

10. I  have  carefully  examined  the  evidence  on  record  and after 

hearing the arguments advanced by the learned counsel for the claimant and 

the  Opposite  Party  No.1,  do  hereby  pronounced  judgment  on  the  above 

issues as follows:

ISSUE NO.I
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11. P.W.-1 Sunil Barbaruah, the injured-cum-claimant  has stated in 

the affidavit of his examination-in-chief  that  on 15-12-2015, at about 03:00 

P.M., he was walking by the left side of the road towards his Office, and on 

his way, when he reached in front of Irrigation Colony, Darang College Road, 

he was knocked down by a motorcycle bearing registration No.AS-12-J-9273, 

as a result of which he sustained grievous injuries on his person. He has 

further deposed that due to the accident he has also been suffering from 

brain hemorrhage and partly paralysis. After the accident he was admitted in 

the EMM Hospital & Research Centre, Tezpur, for his treatment and thereafter 

he was admitted at the Rahman Hospital Pvt. Ltd, Guwahati, for his further 

treatment. He has further stated that he was also admitted at International 

Hospital,  Guwahati,  for  his better treatment. He is not yet fully recovered 

from the injuries sustained in the accident and is now bedridden.

In the cross-examination, he has deposed that while he was 

trying to cross the road, the accident occurred. Due to the accident, he has 

sustained fracture injury on his ankle and knee on his right leg and on the left 

arm. 

In support of his above testimony he has exhibited the Ext.-1 

copy of the FIR; the Ext.-2 accident information report; the Ext.-2(A) Charge 

sheet; the Ext.-3 discharge certificate; the Ext.-4 medical  prescription; the 

Ext.-5  medical  bill;  the  Ext.-6  to  142 prescriptions,  advice  slip,  requisition 

slips,  bills,  vouchers  and discharge-certificate;  the  Ext.-143 to 150 money 

receipts; the Ext.-151 money receipts and the Ext.-152 photographs of the 

injured.

12. I  have gone through the evidence adduced by the claimant. 

From the Ext.-1 accident information report, it is found that on 15-12-2015 

the accident  occurred and the Motorcycle  bearing registration No.AS-12-J-

9273 was involved in the accident and due to the accident the claimant has 

sustained grievous  injuries.  From the Ext.-2(A)  charge sheet  submitted  in 

Sonitpur P. S. Case No.1732 of 2015 it is revealed that after completion of full 

jacket investigation police submitted charge sheet against Sri Biswajit Borah, 

the driver of the offending vehicle. 
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13. The  above  evidence  of  the  claimant  side  could  not  be 

demolished by the opposite party either by cross examination or by adducing 

any rebuttal evidence. 

14. In view of the above discussion, it must be held that, on 15-12-

2015, in the evening, at Irrigation colony, Darrang College road, under Tezpur 

Police Station, the accident occurred due to the rash and negligent driving of 

the Motorcycle bearing Registration No.AS-12-J-9273 on the part of its driver 

and the said accident  has caused injuries to  the injured Sunil  Barbaruah. 

Therefore, the issue No.I is decided in the affirmative and in favour of the 

climant.

ISSUE NO.II

15. As the said accident has arisen due to the rash and negligent 

driving of the Motorcycle bearing registration No.AS-12-J-9273 on the part of 

its  driver  and the said accident  has  caused injuries  to  the  claimant  Sunil  

Barbaruah,  the  claimant is  certainly  entitled  to  receive  just  amount 

compensation. 

16. Now,  let  us  decide  what  should  be  the  just  and  proper 

compensation under the facts and circumstances of the case.

17. The injured has stated that he sustained grievous injuries on his 

right leg below the knee and also suffered from brain hemorrhage and partly 

paralysis  in  the  left  side due to  the  injury  sustained in  the accident.  But 

medical documents vide Ext.-3 & 4 do not disclose what type of injury he 

sustained on his leg as alleged due to the accident. He was only advised to 

take some medicine and to do X-ray with further treatment. In compliance 

with the doctor’s advice no X-Ray was done as revealed from the Ext.-3. 

18. The injured  has  categorically  stated  in  his  cross-examination 

that  after  six/seven  days  of  the  accident  he  was  suffered  from  brain 

hemorrhage, and he also has no knowledge whether the brain hemorrhage 

was resulting from the injuries sustained in the accident or not. Even he has 

not proved the medical documents by calling any medical witness that he has 

been suffering from brain hemorrhage and partly paralysis in the left side due 

to  the  injury  sustained  in  the  accident.  Further,  he  did  not  examine  the 
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medical officer who had treated him in order to prove the injuries sustained 

by him. Hence, it is not clear from the medical documents submitted by the 

claimant  that  he  spent  a  huge  amount  of  money  for  accidental  injuries. 

Therefore, I am constraint to hold that, the injuries sustained by the claimant 

were simple injuries and he has been properly treated and cured from the 

same.

19. In  the  case  of  Sarla Verma  vs.  Delhi  Transport 

Corporation,  reported in  (2009) 6 SCC 121,  the Hon’ble Supreme Court 

has held that Just compensation is adequate compensation which is fair and 

equitable, on the facts and circumstances of the case, to make good the loss 

suffered as a result of the wrong, as far as money can do so, by applying the 

well settled principles relating to award of compensation.It is not intended 

to be a bonanza, largesse or source of profit. (Emphasis added).

20. In view of the above discussion, it must be held that, the money 

receipts, bills and cash memos submitted by the injured are not related to 

any accidental injuries and as such not taken into consideration. Therefore, 

he is not entitled to receive the amount mentioned in the said the money 

receipts,  bills  and  cash  memos  towards  expenses  relating  to  treatment, 

hospitalization and medicines.

21. In  view  of  above,  in  my  considered  opinion,  if  a  lump-sum 

amount  of  Rs.50,000/-  (Rupees  fifty  thousand)  only,  is  awarded  as 

compensation, the same will met the ends of justice in this case. 

22. Now let us decide who amongst the opposite parties is liable to 

pay the compensation amount. 

The claimant has stated in Para No.16 of the claim petition that 

on the day of the said accident,  the offending Motorcycle vehicle  bearing 

registration  No.AS-12-J-9273  was  insured  with  the  O.P.  No.1  Insurance 

Company. The Opposite Party No.1 Insurance Company has failed to prove 

that the Motorcycle was not insured with it. The Ext.-2 accident information 

report  also  shows  that  at  the  time of  the  alleged accident  the  offending 

vehicle was duly insured with the O.P. No.1. Therefore, as there is no denial 
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of  the  fact  by  the Opposite  Party  No.1  Insurance  Company that  at  the 

relevant point of time, the vehicle in question was insured with it and the 

policy was very much in force and in existence. Section 149 of the M.V. Act, 

1988 casts a duty on the insurer to satisfy the judgment and award against 

persons  insured  in  respect  of  third  party  risks. The Opposite  Party  No.2 

Insurance Company also did not try to prove that there has been violation of 

the terms and conditions of the policy or that the driver was not entitled to 

drive the offending vehicle.

23. In  the  case  of  Oriental  Insurance  Company  Limited 

Vs. Meena Variyal and Ors., reported in (2007) 5 SCC 428, the Hon’ble 

Supreme Court has observed as follows:-

        “Ordinarily,  a  contract  of  insurance  is  a  contract  of  

indemnity. When a car belonging to an owner is insured with the  

insurance company and it is being driven by a driver employed by  

the insured, when it meets with an accident, the primary liability  

under law for payment of compensation is that of the driver. Once  

the driver is  liable,  the owner of the vehicle becomes vicariously  

liable for payment of compensation. It is this vicarious liability of  

the owner that is indemnified by the insurance company. A third  

party for whose benefit the insurance is taken, is therefore entitled  

to show, when he moves under Section 166 of the Motor Vehicles 

Act, that the driver was negligent in driving the vehicle resulting in  

the accident;  that  the  owner  was  vicariously  liable  and  that  the  

insurance  company  was  bound  to  indemnify  the  owner  and  

consequently, satisfy the award made.”

24. In view of the above discussion, it  is  held that the Opposite 

Party No.1 Oriental Insurance Company Ltd. is liable to pay the compensation 

amount of Rs.50,000/-(Rupees fifty thousand only), towards compensation, 

to  the  claimant   Sunil  Barbaruah.  The  issue  No.II  is  also  decided  in 

affirmative, accordingly.

O R D E R
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25. In the result, the claim petition is allowed on contest and an 

amount  of  Rs.50,000/-(Rupees  fifty  thousand  only),  is  awarded  as 

compensation to the claimant Sunil Barbaruah. The Opposite Party No.1., the 

Oriental  Insurance  Company Ltd.,  the  insurer  of  the  offending  Motorcycle 

bearing registration No.AS-12-J-9273,  is  directed to pay the compensation 

amount of  Rs.50,000/- (Rupees fifty thousand only),  to the claimant  Sunil 

Barbaruah, along with interest at the rate of 06% (six per cent) per annum 

from the date of  filing of  the application under  Section 166 of  the Motor 

Vehicles Act, 1988, till payment thereof. 

26. The insurance company shall be at liberty to deduct from the 

awarded amount, any sum, if already paid to the claimant towards interim 

relief.

27. Under the facts and circumstances of the case, parties are left 

to bear their own costs. 

28. The MAC Case is disposed of accordingly. 

29. Signed, sealed and delivered in the open Court on this the 08th 

day of March, 2017, in Guwahati.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

  Dictated & corrected by me.

   (Shri D. Bhattacharjee)

  Member, M.A.C. T. No.2,

   Kamrup (M), Guwahati
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