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BEFORE THE MOTOR ACCIDENT CLAIMS TRIBUNAL NO.2, 

KAMRUP (M), GUWAHATI

Present : Shri D. Bhattacharjee, AJS

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

MAC Case No.1104 of 2012

Shri Basanta Rahang  … Claimant
 
      -Versus-

1. The Bajaj Allianz General Company Ltd.

2. Mrs Wahida Khan

3. Md. Tobibur Rahman ...Opposite Parties

 
NAME OF THE ADVOCATES WHO APPEARED IN THIS CASE 

1. For the claimant : Shri Rakesh Dutta Bhuyan

2. For the O.P. No.1 : Shri Tridip Kalita

DATES OF THE CASE

1. Claim petition filed on : 18-10-2012

2. Evidence recorded on : 30-03-2015

3. Arguments heard on : 20-02-2017

4. Judgment delivered on : 08-03-2017

J U D G M E N T

1. This is an application filed under section 166, r/w section 140 of the 

Motor Vehicles Act, 1988, by the claimant  Basanta Rahang praying for granting him 

compensation on account of the injury sustained by him in a motor vehicle accident.

2. The case of the claimant in brief is that on 16-03-2012, at about 12:30 

P.M., he was going by riding his motorcycle, and on his way, when he reached at  

Bonda in front of Assam Roofing Company Ltd.,  on P.W.D. Road, the Ford Feista 

bearing registration No.AS-01-AF-9898 was coming  from Chandrapur  side towards 

Narengi in a very rash and negligent manner knocked him down causing him grievous 

hurt.  Immediately,  after the accident,  the injured was taken to the E.  G. Nursing 

Home for his treatment and thereafter he was taken to the Down Town Hospital, 

Guwahati, for his better treatment. It is further averred that the accident occurred due 
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to  the rash and negligent  driving of  the Ford Feista  on the part  of  its  driver.  In 

connection  with  the  accident  Pragjyotishpur  police  has  registered  a  case  as 

Pragjyotishpur P.S. Case No.34 of 2012 for commission of offences punishable under 

section 279 & 338 of the Indian Penal Code and investigated the case.

3. The claimant’s further case is that at the time of accident the injured 

was aged about 33 years old and he was a business-cum-private service holder. He 

used to earn Rs.10,000/- per month from his profession. Therefore, he has filed this 

claim case claiming compensation of Rs.6,35,000/-  (rupees six lakhs and sixty five 

thousand) only.

4. The opposite party No.1 insurance company has contested the case by 

filling written statement and the case proceeded ex-parte against the O.P. Nos.2 & 3 

the owner and driver of the offending vehicle.

5. The O.P. No.1 has stated in its written statement that the claim petition 

is not maintainable. There is no cause of action for the case. The case is bad for mis-

joinder of necessary parties. The OP. No.1 has averred that at the time of accident 

the offending vehicle was not covered by a valid insurance policy. The O.P. No.1 has 

denied almost all the averments of the claim petition and asked the claimant to strict  

proof of it and has prayed for dismissal of the claim petition. Further the O.P. No.1  

has denied that the accident occurred due to the rash and negligent driving of the 

Ford Feista on the part of its driver. It is contended that the liability if any, of the 

answering opposite party is always subject to the terms and conditions of insurance 

policy. With the above, it is prayed to dismiss the claim petition.

6. Upon  pleadings,  the  following  issues  were  framed  by  my  learned 

predecessor:- 

I.  Whether  the  claimant  Basanta  Rahang  sustained  injuries  at  the 

motor vehicle accident dated 16-03-2012, due to rash and negligent 

driving by the driver of the vehicle bearing registration No.AS-01-AF-

9898 ?

II. Whether the vehicle was duly insured with the insurance company 

at the time of accident ?

III. What relief/reliefs the claimant is entitled ?

7. During  the  course  of  hearing,  the  claimant  examined  himself  as 

witnesses. The Opposite Parties has also adduced none.

8. Heard argument of learned counsels for both the parties. Perused the 

record.

DECISION AND REASONS THEREOF
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9. I have carefully examined the evidence on record and after hearing the 

arguments advanced by the learned counsel for the claimant and the Opposite Party 

No.1, give my decision on the above issues as follows:

ISSUE NO.I

10. PW-1 Shri Basanta Rahang, the claimant has stated in the affidavit of 

his examination-in-chief  that,  on 16-03-2012, at about 12:30 P.M., he was going by 

driving his motorcycle, and on his way, when he reached at Bonda in front of Assam 

Roofing Company Ltd., on P.W.D. Road, the Ford Feista bearing registration No.AS-

01-AF-9898 was coming from Chandrapur side towards Narengi in a very rash and 

negligent manner knocked him down. Due to the accident he sustained comminuted 

fracture of both bone of left leg with multiple bone fragment and injury on his head. 

Immediately after the accident, the injured was taken to the E. G. Nursing Home for 

his treatment and thereafter he was taken to the Down Town Hospital, Guwahati for 

his better treatment. During cross-examination he has stated that after the accident, 

he became unconscious and police informed him about the registration number of the 

offending vehicle. 

11. He has exhibited as Ext.-1 the accident information report; the Ext.-2 

(I)  medica  report  of  E.G.  Nursing  Home;  the  Ext.-3(1)  to  Ext.-3(4)  discharge-

certificates; the Ext.-3(5) OPD Sheet; the Ext.-4(1 to 21) prescriptions and the Ext.-

5(1 to 29) bills and vouchers.

12. I have gone through the evidence adduced by the claimant and also 

perused the Ext.-1 accident information report.

13. The above evidence of the claimant side could not be demolished by 

the opposite party either by cross examination or by adducing rebuttal evidence. 

14. Considering  the  above  oral  as  well  documentary  evidence  of  the 

claimant it is very much clear that the accident was taken place due to the fault of the 

offending vehicle No.AS-01-AF-9898 (Ford Feista) and as a result of the accident the 

claimant has sustained injury. From the above noted evidence, it appears to me that 

there was rash  and negligence  only  on the part  of  the driver  of  the  Ford Feista 

bearing registration No.AS-01-AF-9898.

15. In view of the above discussion, it must be held that, on 16-03-2012, 

at about 12:30 P.M., at Bonda in front of Assam Roofing Company Ltd., on P.W.D. 

Road under Pragjyotishpur Police Station,  an accident occurred due to the rash and 

negligent driving of the Ford Feista bearing Regd. No.AS-01-AF-9898 on the part of its 

driver and the said accident has caused injuries to the claimant Shri Basanta Rahang. 
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Therefore, the issue No.I is decided in the affirmative in favour of the claimant.

ISSUE NOS.II & III

16. As  the  said  accident  was  arisen  due  to  the  rash  and  negligent 

driving of the  Ford Feista bearing registration No.AS-01-AF-9898  on the part of its 

driver and the said accident has caused injuries to the claimant Basanta Rahang, the 

claimant is entitled to receive just amount of compensation. 

17. Now, let us decide what should be the just and proper compensation 

under the facts and circumstances of the case.

18. It  is  found  that  the  injured  Basanta  Rahang  got  injury  due  to  the 

accident. The doctor diagnosed the fracture of both bones of left leg as revealed from 

Ext.-2 (1). It is also found from the Ext. 3 (2) that he sustained fracture of left tibia  

and fibula. ORIF with nailing was done on him under SA. The claimant has submitted 

the bills and vouchers to prove his expenditure incurred for his treatment. Ext.-5(1 to 

29) are those documents. On careful scrutiny of these documents, it transpires that 

the injured incurred an expenditure of Rs.1,79,074/- towards medical expenses. As 

such the amount mentioned above are the expenditures incurred by the injured for 

treatment of his injuries sustained in the accident and he is entitled to get this amount 

as medical expenses. 

19. The  claimant  in  his  evidence  on  affidavit  deposed  that  due  to  the 

accident, he  sustained comminuted fracture of both bone of left  leg with multiple 

bone  fragment  and  injury  on  his  head  and  at  the  time  of  accident  he  was  a 

businessman-cum-private service holder. Due to the accident, the injured sustained 

grievous injury on his person and he has lost his earning capacity than earlier. On 

perusal of the medical document vide Ext.-2(I) it is found that the injured sustained 

fracture injury of sustained comminuted fracture of both bone of left leg with multiple 

bone fragment and injury on his head. The Ext.-3(2) shows that during the treatment 

at hospital ORIF & IL nailing was done on 17-03-2012 under S.A. The Ext.-3(3) shows 

that the injured sustained displaced fracture in the shaft of left tibia and fibula with 

metallic  prosthesis  in  the  left  tibia.  The  Ext.-3(4)  shows  that  the  injured  was 

diagnosed  with  the  fracture  injury  medial  condyle  (Left)  tibia  with  fracture  (Left) 

patella. Further the Ext.-3(4) shows that during treatment Nail removal of left tibia  

and MIPO was done, proximal tibia was also done on 06-05-2014 and TBW (Left)  

patella was also done on 10-05-2014. He was undergoing treatment at hospital  al 

total 15 days.

20. Therefore,  in  view  of  the  evidence  of  the  claimant  witness  and  in 

absence of any contrary medical evidence and considering the injury sustained by the 
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claimant, this court considers that the income of the claimant was affected and as 

such loss of earning capacity should not be less than for a period of 09 (nine) months,  

and as such, the claimant is entitled to pecuniary damages for the loss of earning 

capacity to the extent of 09 (nine) months due to injury sustained in the accident, 

besides the medical expenses. 

21. Now coming to the question of income of the claimant, the claimant 

has  stated  in  his  evidence  that  his  monthly  income  was  Rs.10,000/-  from  his 

profession. But the claimant has not produced any document to prove his income. 

Hence,  taking Rs.4,000/-  per  month  as  notional  income,  the claimant  is  awarded 

Rs.36,000/- for those six months as loss of income. Apart from that, considering the 

injury, Rs.60,000/- is also awarded to the claimant on the head of pain, shock and 

sufferings.  Besides  this,  the  claimant  is  also  awarded  Rs.10,000/-  as  travelling 

expenditures.  Apart  from  above,  the  claimant  is  also  entitled  to  an  amount  of 

Rs.25,000/-  towards  nutritious  diet,  cost  of  attendant  etc.  Except  the  aforesaid 

amount  as  compensation  the  claimant  is  not  entitled  to  any  other  amount  as 

compensation. Now, on computation the total amount of compensation is as follows:

Medical expenditure : Rs.1,79,074/-

Loss of Income : Rs.   36,000/-

nutritious diet, cost of attendant etc. : Rs.   25,000/-

Travelling expenditures : Rs.   10,000/-

Pain, shock and sufferings etc.                      :                 Rs.   60,000/-       

Total :            Rs.  3,10,074/-

Rs.3,10,074/- is round figured as Rs.3,10,100/-

22. Now let us decide who amongst the opposite parties is liable to pay the 

compensation amount. 

The claimant has stated in the claim petition that on the day of the said 

accident,  the  offending  Ford  Feista  bearing  registration  No.AS-01-AF-9898  was 

insured  with  the  Opposite  Party  No.1  Insurance  Company  vide  Policy  No.OG-12-

24051801-00011719. The Opposite Party No.1 Insurance Company has failed to prove 

that the Ford Feista vehicle was not insured with it. The Ext.-1 accident information 

report also shows that at the time of the alleged accident the offending vehicle was 

duly  insured  with  the  O.P.  No.1.  Therefore,  as  there is  no  denial  of  the fact  by 

the Opposite Party No.1 Insurance Company that at the relevant point of time, the 

vehicle in question was insured with it and the policy was very much in force and in 

existence, Section 149 of the M.V. Act, 1988 casts a duty on the insurer to satisfy the 

judgment  and  award  against  the  persons  insured  in  respect  of  third  party 
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risks. The Opposite Party No.1 Insurance Company also did not try to prove that there 

has been violation of the terms and conditions of the policy or that the driver was not  

entitled to drive the offending vehicle.

23. In view of the above discussion, it is held that at first, the Opposite 

Party No.1 the insurance company is to satisfy the award.  The issues are decided 

accordingly in favour of the claimant.

O R D E R

24. In the result, the claim petition is allowed on contest and an amount of  

Rs.3,10,100/- (Rupees three lakh ten thousand and one hundred) only, is awarded as 

compensation to the claimant Shri Basanta Rahang with interest @ of 6% (six) p.a. 

from the date of filing of the claim petition till payment thereof. The opposite party 

No.1, the insurance company is to satisfy the award, the insurer of the offending Ford 

Feista bearing registration No.AS-01-AF-9898,  is  directed to pay the compensation 

amount within 30 days of delivery of the judgment.

25. In the facts and circumstances of the case, parties are left to bear their 

own costs. 

26. The MAC Case is disposed of accordingly.

27. Signed, sealed and delivered in the open Court on this the 08 th day of 

March, 2017, in Guwahati.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

  Dictated & corrected by me.

   (Shri D. Bhattacharjee)

  Member, M.A.C. T. No.2,

   Kamrup (M), Guwahati
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