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BEFORE THE MOTOR ACCIDENT CLAIMS TRIBUNAL NO.2, 

KAMRUP (M), GUWAHATI

Present : Shri D. Bhattacharjee, AJS

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

MAC Case No.304 of 2014

I. Smt. Minni Devi

II. Miss Moika Prasad

III. Miss Manalisha Prashad

IV. Sri Piyush Prasad

V. Smt. Rajkumari Devi … Claimants

 
      -Versus-

1. ICICI Lombard General Insurance Company Ltd.

2. Shri Jayanta Kr. Choudhury ...Opposite Parties
 
NAME OF THE ADVOCATES WHO APPEARED IN THIS CASE 

1. For the claimant : Minu Baruah, Mahendra Deka and 

: Preti Rakha Devi

2. For the O.P. No.1 : Shri A. J. Saikia, Shri N. N. Bhuyan, 

: Shri Utpal Kr. Dutta and Bhaskar Kakati

DATES OF THE CASE

1. Claim petition filed on : 18-02-2014

2. Evidence recorded on : 25-11-2014

3. Arguments heard on : 08-03-2017

4. Judgment delivered on : 08-03-2017 

J U D G M E N T

1. The instant Motor Accident Claim case has arisen out of a petition filed 

by the claimants, u/s 166 of the M.V. Act. 1988, seeking compensation for the death 

of the deceased, namely Lt. Rameswar Prasad in a motor vehicular accident occurred 
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on 11-01-2014 at about 03:30 p.m. in front of St. Clerat School on SOS Road under 

Azara Police Station. 

2. The case of the claimants in brief is as follows :

On  11-01-2014,  at  about  03:30  P.M.  the  Maruti  Wagon®  vehicle 

bearing  registration  No.AS-01-BF-7372  being  driven  by  the  driver  Jayanta  Kumar 

Choudhury was proceeding from Garal side towards VIP Road side and on the way, 

the said vehicle knocked Sri Rameswar Prasad from the back side, as a result of which  

he sustained grievous injuries on his person. After the accident the injured was shifted 

to  the  Down  Town  Hospital,  Guwahati,  for  his  treatment.  However,  during  the 

treatment  in  the said hospital,  he succumbed to the injuries.  The claimants  have 

averred  that  the  accident  occurred  due  to  the  rash  and  negligent  driving  of  the 

offending vehicle on the part of its driver. The FIR was lodged after the accident, and 

the Azara P.S. Case No.65/2014 was registered for commission of offences punishable 

under Section 279 and 304 (A) of the Indian Panel Code and investigated the case 

and after completion of investigation police submitted the charge-sheet against the 

driver of the offending vehicle.  

3. The further case of the claimants is that at the time of accident he was 

a Govt. Service Holder and his monthly salary was Rs.21,658/-. At the time of accident 

the claimants were depended upon the income of the deceased and he has left behind 

him the claimants as his legal heirs and representatives.

4. On  receipt  of  notices,  the  opposite  parties  have  entered  their 

appearance and submitted separate written statements. 

5. The O.P. No.1 the ICICI Lombard General  Insurance Co. Ltd.  in its 

written statement has pleaded that the claim petition is not maintainable, the claim 

petition  is  barred  by  estoppels,  waiver  and  acquiescence  and  hence,  liable  to  be 

dismissed. The O.P. No.1 has denied the name, address, age, occupation and monthly 

income of the deceased and asked the claimant to strict proof of it. Further averred 

that the validity of driving license of the driver of the offending vehicle is yet to be 

ascertained and if any term and policy condition is found to be violated, the insurance 

company shall not be made liable to indemnify the owner of the offending vehicle. 

6. The opposite party No.2, the owner-cum-driver of the offending vehicle 

has denied the statements made in the claim petition and has asked the claimants to 

prove  the  same  by  adducing  cogent  evidence.  The  O.P.  No.2  has  denied  all  the 

allegation levelled against him and asked the claimant to strict proof of it. He has also 

stated that at the time of the alleged accident, the he had possessed a valid driving 

license vide No.2762/2000/K(W/Z) and the same was valid up to 05-09-2015. Further 
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stated that at the time of the accident the offending vehicle was duly insured with the 

opposite party No.1 insurance company vide policy No.300-MI-0145888/00/ 000 and it 

was valid up to 22-08-2014. Therefore, he has stated that if any compensation is  

awarded,  the same shall  be payable  by the O.P.  No.1 insurance company to the 

claimants.

Along  with  the  written  statement  he  has  submitted  the  photostat 

copies of the registration certificate, insurance policy of  the offending vehicle and 

copy of his driving license vide annexure-I, II and III.

7. Upon pleadings of the parties the following issues were framed:-

1. Whether the death was caused to the victim Rameswar Prasad due 

to involvement  of  the vehicle bearing registration No.AS-01-BF-7372 

(Maruti Wagon®) on 11-01-2014 ?

2. Whether the vehicle was driven by the driver in a rah and negligent 

manner?

3. Whether the vehicle was duly insured with the insurance company?

4. What relief/reliefs the claimant is entitled to?

8. The claimants in order  to prove their  case examined as many as 2 

(two)  PWs  and  exhibited  some  documents,  while  the  opposite  party  has  also 

examined three witnesses in their favour and exhibited some documents. 

9. Heard arguments of learned counsels for both sides and perused the 

record. 

                              DECISION AND REASONS THEREOF

10. I have carefully examined the evidence on record and after hearing the 

arguments  advanced  by  the  learned  counsel  for  the  claimant  and  the  Opposite 

Parties, give my decision on the above issues as follows:

ISSUE NOS.1 & 2 

11. The claimant P.W.-1 Smt. Munni Devi has deposed in her evidence that 

she is the wife of the deceased Rameswar Prasad. Her husband met with an accident 

on 11-01-2014, at about 03:30 P.M. On the day of the accident, her husband was 

knocked down by the Maruti Wagon® vehicle bearing registration No.AS-01-BF-7372 

from the back side, as a result of that he sustained grievous injuries on his person. 

After the accident, her husband was shifted to the Down Town Hospital, Guwahati, for 

his treatment, but during the treatment at hospital, he succumbed to his injuries. Her 

further evidence is that the accident occurred due to the rash and negligent driving of 

the offending vehicle on the part of its driver.
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                       In the cross-examination she has deposed that she did not see the 

accident, but she was informed about the accident. Her deceased husband was plying 

the scooter. Her husband died on 21-01-2014. She has denied the suggestion that the 

Maruti Wagner vehicle was not at fault. 

12. The P.W.-1 has exhibited the Ext.-1 accident information report; the 

Ext.-2  certified  copy  of  the  post-mortem report;  the  Ext.-3  certified  copy  of  the 

charge-sheet; the Ext.-4 income certificate issued by BSO (AF), Borjhar; the Ext.-5 the 

true copy of the PAN Card; the Ext.-6 true photo copy of the identity card of the 

deceased; the Ext.-7 the cause of death certificate of the deceased issued by the 

Down  Town  Hospital,  Guwahati;  the  Ext.-8  is  the  potostat  copy  of  the  death 

certificate; the Ext.-9(1 to 10) prescriptions and medical reports and the Ext.-10(1 to 

18) cash memos and vouchers.

13. P.W.-2  Sri  D.  Keshav  Rao  has  deposed  that  he  has  witnessed  the 

accident. At the time of accident he was with the deceased. His evidence is that the 

Maruti Wagon® vehicle knocked the deceased from the back side. His evidence is 

that the accident occurred due to the rash and negligent driving of the driver of the 

Maruti  Wagon®.  During  cross-examination  nothing  contradiction  was  brought  on 

record.

14. D.W.-1  Jayanta  Kr.  Choudhury  who  is  the  owner-cum-driver  of  the 

offending vehicle has deposed that after receiving summons from the court he has 

appeared.  He  is  the  owner  of  the  vehicle  No.AS-01-BF-7372  (Wagon  R).  He  has 

further deposed that he was driving his vehicle from Guwahati to Boko on 11-01-2014 

and at the time of going to Boko, he had to cross a speed breaker and after crossing it  

he felt and heard a sound that something hit his vehicle on the back side. Then he 

halted and saw a scooter and its rider lying on the ground behind him. There was a 

sign of hitting at the back side of his vehicle. His evidence is that he is not at fault for 

the  accident  and  the  deceased  was  responsible  for  the  accident.  Ext.-A  is  the 

registration certificate of the vehicle.

                      In the cross-examination he has stated that the accident took place on 

11-01-2014 at about 3:30 pm. After the accident he parked his vehicle. There was a  

scratch at the back side of the car. He has further deposed that he has not lodged 

F.I.R. in respect of the accident. 

15. I have gone through the evidence adduced by the claimants side as 

well as the D.W.-1 and also perused the documents submitted before this Tribunal. In 

the evidence adduced by the D.W.-1 I find no force to hold that the accident occurred 

due  to  the  fault  of  the  deceased,  because  the  nature  of  the  description  is  not 
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believable. Moreover, Dhiraj Sharma who according to the DW 1 was  along with him 

at the time of accident, was not examined in order to prove the same. That apart, he 

has not filed any FIR in relation to the accident and damage of his car. Therefore, 

evidence adduced by the D.W.-1 is not taken into consideration and discarded.

16. In support of the case, the claimant has submitted the Ext.-1 accident 

information report. From the Ext.-1 Accident Information Report, it is found that the 

accident occurred on 11-01-2014 at about 03:30 P.M involving the offending vehicle 

and due to the accident the deceased had sustained injuries and succumbed. The 

name of the owner-cum-driver is Jayanta Kr. Choudhury. It is also found that the 

vehicle was insured with the ICICI Lombard General Insurance Co. Ltd. vide its Policy 

No.3001/M1-0145-6888/00/000 and it was valid up to 22-08-2014. 

17. From the Ext.-2 postmortem examination report it is found that, the 

death was due to coma as a result of the injury sustained over his body and all the 

injuries were antemortem caused by blunt force impact. 

18. The Ext.-3 sheet Charge, depicts that the charge sheet was submitted 

in connection with the accident against the driver of the offending vehicle vide No.AS-

01-BF-7372 (Maruti Wagon-R). The opposite party could not rebut the above evidence 

of the claimant side either by cross-examination or by adducing evidence.

19. From the above noted evidence as well as documents exhibited, it is 

clearly established that the accident is a fact and the deceased died due to injury 

sustained in the accident. It is also established that the driver drove the vehicle in a 

rash and negligent manner at the time of accident. Therefore, it is held that on 11-01-

2014,  at  about  03:30  P.M.  the  accident  occurred  involving  the  Maruti  Wagon(R) 

vehicle bearing registration No.AS-01-BF-7372 causing multiple grievous injuries to 

deceased, namely, Rameswar Prasad and ultimately he expired during treatment on 

account of the injuries. It is also established that the accident occurred due to the 

rash and negligent driving of the driver of the offending Maruti Wagon(R) vehicle. 

Accordingly, these issues are decided in affirmative and in favour of the claimant. 

ISSUE NOS.3 & 4

20. Since the deceased died in a motor  vehicular  accident certainly  the 

claimants are entitled to just and proper compensation.  The P.W.-1 the wife of the 

deceased  has  testified  that  at  the  time  of  death  her  husband  was  holding  the 

permanent  post  of  Chawkidar  in  the  office  of  BSO  (AF),  Borjhar  under  GF(AF),  

Borjhar, Guwahati and was drawing monthly salary of Rs.21,658/-. The claimant side 

has submitted the Ext.-4 copy of the salary certificate for the month of December, 

2013.  On  perusal  of  the  Ext.-4  it  is  found  that  the  monthly  gross-salary  of  the 
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deceased was Rs.21,658/-. The P.W.-3 Moina Ali an employee of Election MES has 

deposed in this Tribunal and proved the salary certificate of the deceased as Ext.-4.

21. I have gone through the salary certificate of the deceased vide Ext.-4, 

according to which, the monthly gross salary of the deceased was Rs.21,658/-. The 

P.W.-3 can not say about the deduction of the professional tax. From the Ext.-4 it is 

found that the deceased also received some allowance of Rs.400/- as SCA; Rs.1,214/- 

as SDA, Rs.75/- as W.A, Rs.800/- as TA and Rs.720/- DA & TA. As the allowances are 

given for the expenses incurred, and as the allowances are not the part of salary, 

therefore, the above mentioned allowances are not taken into an account. Therefore, 

I hold that the monthly salary of the deceased was Rs.18,449/- and his annual salary 

comes at Rs.2,21,388/-. 

22. The P.W.-1 has stated in her evidence that at the time of death, the 

deceased was aged about 36 years old. The claimant has not produced any document 

to prove the date of birth of the deceased. On the other hand, the post mortem report 

shows that at the time of death, the deceased was aged about 36 years old.  So I am 

of the opinion that at the time of accident the deceased was in between the age 

group  of  36-40.  As  per  the  decision  of  Sarla  Verma  and  others  -Vs-  Delhi  

Transport Corporation reported in  (2009) 6 SCC 121,  the multiplier would be 

for the age group 36-40 is 15. Hence, multiplier 15 has to be taken for ascertaining 

the loss of dependency in this instant case.

23. Since the deceased’s age was below 40 years at the time of accident, 

there should be addition of 50% towards future prospect as per the decision of the 

Apex Court in case of the Sarla Verma (supra). 

24. So far as the dependency is concerned, the deceased left behind two 

dependents, viz. the claimant Nos.1 & 5 wife and mother. The claimants Nos.2, 3, & 4 

are not considered as dependents as the claimant side has failed to prove their age by 

producing their birth certificates and whether there is any unmarried daughters or not. 

As per the decision of  Sarla Verma (supra), the deduction towards personal and 

living expenses of  the deceased should be 1/3rd,  where the number of dependent 

family members is 2 to 3. Hence, the assessment of the compensation in details is as  

follows:

Total monthly gross salary : Rs.18,449/-

Total Annual salary : Rs.2,21,388/- (18,449x12)

Add 50% : Rs.2,21,388+50%=3,32,082

Less 1/3rd   : Rs.3,32,082-1,10,694
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: Rs.2,21,388

Multiplier : 15

Total Compensation : Rs.2,21,388 x 15

: Rs.33,20,820

25. In addition to the aforesaid amount of Rs.33,20,820, placing reliance 

on Rajesh and Ors. v. Rajbir Singh and Ors, (2013) 1403 ACJ the claimants are 

also  entitled  to  receive  an  amount  of  Rs.25,000/-  towards  funeral  expenses,  an 

amount of Rs.1,00,000/- towards loss of consortium  and an amount of Rs.25,000/- 

towards  loss  of  estate  and  .  In  total,  the  claimants  are  entitled  to  receive 

Rs.34,70,820/- (rupees thirty four lakh seventy thousand eight hundred and twenty) 

only, as compensation. 

26. The  claimant  No.1  has  deposed  in  her  evidence  that  she  incurred 

Rs.2,00,000/-  during the treatment  of  her  deceased husband  at  hospital.  But  the 

D.W.-2  Dr.  Ram Krihna  Bhowal  has  deposed  in  her  evidence  that  an  amount  of 

Rs.1,62,000/- was paid to the deceased as reimbursement of the medical claim. He 

has submitted the RTI reply vide Ext.-A in support of his evidence. 

27. During cross-examination he has deposed that he has not submitted 

any document to show that he is an employee of the insurance company.

28. D.W.-3  has  deposed  that  he  is  the  Assistant  Controller  of  Defence 

Accounts of the officer of the Controller of Defencce Accounts, Udayan Vihar, Narengi, 

Guwahati. He has also proved the Ext.-A the RTI Reply to Mr. R. K. Bhowal and has 

also identified the signature of Smt. Sarika Aggarwal Synrm, IDAS.

29. After going through the evidence adduced by the D.W.-2 & D.W.-3, it is 

found that the expenses incurred by the claimants in the treatment of the deceased 

was reimbursed and as such they are not entitled to any relief towards the medical 

expenses.

30. Now, let us decide who, amongst the opposite parties shall have to pay 

the said compensation amount.

31. The claimants have stated in the claim petition that on the day of the 

said accident, the offending Maruti Wagon(R)  bearing registration No.AS-01-BF-7372 

was insured with the Opposite Party No.1 Insurance Company vide Policy No.300/ML-

01456888/00/000. The Opposite Party No.1 Insurance Company has failed to prove 

that at the time of accident said policy was not issued by it to the Opposite Party No.1 

insuring the offending vehicle  or  that  the policy was not valid  on the day of  the 

alleged accident. Moreover, from the Ext. 1 accident information report submitted by 
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the claimant it is also found that on the day of the alleged accident, the insurance 

policy of the offending vehicle was valid and effective till 22-08-2014. Therefore, the 

opposite party No.1 is liable to pay the compensation to the claimants.

32. In the case of  Oriental Insurance Company Limited Vs. Meena 

Variyal and Ors.,  reported in (2007) 5 SCC 428, the Hon’ble Supreme Court has 

observed as follows:-

    “Ordinarily, a contract of insurance is a contract of indemnity.  

When  a  car  belonging  to  an  owner  is  insured  with  the  insurance  

company and it is being driven by a driver employed by the insured,  

when it  meets  with  an accident,  the  primary  liability  under  law for  

payment of compensation is that of the driver. Once the driver is liable,  

the owner  of  the vehicle  becomes  vicariously  liable  for  payment  of  

compensation.  It  is  this  vicarious  liability  of  the  owner  that  is  

indemnified by the insurance company. A third party for whose benefit  

the insurance is taken, is therefore entitled to show, when he moves  

under  Section  166 of  the Motor Vehicles  Act,  that  the  driver  was  

negligent in driving the vehicle resulting in the accident; that the owner  

was vicariously liable and that the insurance company was bound to  

indemnify the owner and consequently, satisfy the award made.”

33. In view of the above discussion, it is held that the Opposite Party No.1, 

the ICICI Lombard General  Insurance Company Ltd.,  the insurer  of the offending 

Maruti  Wagon(R)   bearing  registration  No.AS-01-BF-7372  is  liable  to  pay  the 

compensation amount of Rs.34,70,820/-  (rupees thirty four lakh seventy thousand 

eight hundred and twenty) only, to the claimants. The issue Nos.III & IV are decided 

accordingly.

O R D E R

34. In the result, the claim petition is allowed on contest and an amount of  

Rs.34,70,820/- (rupees thirty four lakh seventy thousand eight hundred and twenty) 

only, is awarded as compensation to the  claimants.  The  Opposite Party No.1, the 

ICICI Lombard General Insurance Company Ltd., the insurer of the offending Maruti 

Wagon(R) bearing registration No.AS-01-BF-7372 is directed to pay the compensation 

amount of Rs.34,70,820/- (rupees thirty four lakh seventy thousand eight hundred 

and twenty) only, to the claimants, along with interest at the rate of 06% per cent per 

annum from the date  of  filing  of  the  application  under  Section  166 of  the  Motor 

Vehicles Act, 1988, till the date of payment. 
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35. The claimant No.1 shall receive 70% of the compensation amount and 

the Claimant No.5 shall  receive the remaining 30% of the awarded compensation 

amount. 

36. Out of the compensation amount payable to the Claimant Nos.1 & 5, 

30% (fifty percent) shall be invested in long term fixed deposit i.e. for three years in a 

nationalized bank of their locality. The bank shall not permit any loan or advance on 

the said fixed deposits. The bank also shall not allow premature withdrawal of the 

fixed deposits without prior written permission of this Tribunal. 

37. Under the facts and circumstances of the case, parties are left to bear 

their own costs. 

38. The MAC Case is disposed of accordingly. 

39. Signed, sealed and delivered in the open Court on this the 08 th day of 

March, 2017, in Guwahati.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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