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DATES OF THE CASE

1. Claim petition filed on : 03-12-2011

2. Evidence recorded on : 25-06-2015

3. Arguments heard on : 21-02-2017

4. Judgment delivered on : 16-03-2017 

J U D G M E N T

1. This is an application filed under section 166, r/w section 140 of the 

Motor Vehicles Act, 1988, by the claimant Lakhyajit Bordoloi praying for granting him 

compensation on account of the injury sustained by him in a motor vehicle accident.

2. The case of  the claimant in brief  is  that  on 16-09-2011,  at  about 
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01:00 A.M., he was going by the motorcycle bearing registration No.AS-21-A-5059 

as  a  pillion  rider  from  Jagiroad  towards  Guwahati  and  on  the  way,  when  the 

motorcycle reached near Nalhila SHC, Jagiroad, the Pick-up-van bearing registration 

No.AS-01-CC-3142, coming from the opposite direction knocked the motorcycle, as a 

result  of  which  the  accident  occurred and  he sustained  grievous  injuries  on  his 

person.  After  the  accident,  he  was  admitted  in  the  GNRC,  Guwahati,  for  his 

treatment and during the treatment at hospital, amputation was done at his right leg 

above knee. 

3. The claimant has stated that  the accident occurred due to the rash 

and negligent driving of the Pick-up-van on the part of its driver. In connection with  

the accident Jagiroad police has registered a case as Jagiroad P.S. Case No.113 of 

2011 for commission of offences punishable under section 279 & 338 of the Indian 

Penal Code and investigated the case.

4. At the time of the accident the injured was aged about 35 years old 

and he was a businessman-cum-service holder. He used to earn Rs.10,000/-  per 

month from his profession. During the course of treatment he incurred an amount of 

Rs.4,00,000/-  towards medical  expenses.  Therefore,  he has filed  this  claim case 

claiming compensation of Rs.12,00,000/- (rupees twelve lakh) only.

5. The  opposite  party  Nos.  3  &  5  has  contested  the  case  by  filling 

separate  written  statements  and  the  case  proceeded  ex-parte  against  the  O.P. 

Nos.1, 2 and 4.

6. The O.P. No.3 the insurer of the offending pick-up van has stated in 

its written statement that there is no cause of action for the case. The O.P. No.3 has  

denied the statements given in Para No.1 to 7. Further denied the driver of the pick-

up-van bearing registration No.AS-01-CC-3142 had possessed a valid driving license. 

The O.P. No.3 has stated that the claim amount is too high and excessive. It is 

further pleaded that there was contributory negligence on the part of the driver of  

the  offending  motorcycle  bearing  registration  No.AS-21-A-5059 and  as  such  the 

owner, driver and insurer of the motorcycle is also liable to pay compensation. The 

answering  opposite  party  has  further  pleaded  that  the  liability  if  any,  of  the 

answering  opposite  party  is  always  subject  to  the  terms  and  conditions  of  the 

insurance policy. 

7. The O.P. No.5  the insurer  of  the motor  cycle  has stated that  the 

accident occurred due to the rash and negligent driving of the offending Pick-up-van 

and there was no rash and negligent on the part of the driver of the motorcycle.  

Therefore, the O.P. No.5 is not a necessary party. Further, it is pleaded that there is  
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no cause of action for the case against  O.P. No.5.  The claim petition is bad for 

acquiescence, waiver and estoppels. O.P. No.5 has also stated that the claim of the 

claimant is highly speculative and liable to be rejected. The O.P. No.5 has denied 

almost all the averments of the claim petition. The answering opposite party No.5 

has further pleaded that their liability is always subject to the terms and conditions 

of the insurance policy.

8. Upon pleadings, the following issues were framed for adjudication :-

I.  Whether  the  claimant/injured  Md.  Lakhyajit  Bordoloi  sustained 

injuries  in  the  alleged  road  accident  dated  16-09-2011,  at  about 

01:00 A.M.,  Jagiroad, near  Nakhola SHC, Jagiroad on the National 

Highway No.37, involving the vehicle No.AS-01-CC-3142 (Pick-up-van) 

&  AS-21-A-5059  (motorcycle)  and  whether  the  said  accident  took 

place  due to  the  rash  and negligent  driving  of  the  drivers  of  the 

offending vehicles ?

II. Whether the claimant is entitled to get any compensation and if 

so, to what extent and by whom amongst the opposite parties, the 

said compensation amount will be payable ?

9. During the course of hearing, the claimant side examined altogether 

two witnesses, whereas the Opposite Parties has adduced none.

10. Heard argument of learned counsels for both the parties. Perused the 

record.

DECISION AND REASONS THEREOF

11. I have carefully examined the evidence on record and after hearing 

the arguments advanced by the learned counsel for the claimant and the Opposite 

Party Nos.3 & 5, give my decision on the above issues as follows:

ISSUE NO.I

12. PW-1 Md. Lakhyajit Bordoloi, the claimant has stated in the affidavit 

of his examination-in-chief that, on 16-09-2011, at about 01:00 A.M., he was going 

by  the  motorcycle  bearing  registration  No.AS-21-A-5059  as  a  pillion  rider  from 

Jagiroad to Guwahati and on the way, when the motorcycle reached near Nalhila 

SHC, Jagiroad, the Pick-up-van bearing registration No.AS-01-CC-3142, coming from 

the opposite direction knocked the motorcycle, as a result  of which the accident 

occurred and he sustained grievous injuries on his person. After the accident, he was 
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admitted in the GNRC,  Guwahati,  for  his  treatment and during the treatment at 

hospital, amputation was done on his right leg above knee. He has further deposed 

that the accident occurred due to the rash and negligent driving of the offending 

vehicle i.e. pick-up-van on the part of its driver. He has also deposed that the Pick-

up-van  bearing  registration  No.AS-01-CC-3142  knocked  the  motorcycle  from the 

opposite direction. His further evidence is that due to the injury sustained in the 

accident, he has become a permanent disabled person amounting to 60% disability.  

At the time of the accident the injured was a driver by profession and his monthly 

income  was  Rs.20,000/-.  Therefore,  he  has  filed  this  claim  case  claiming 

compensation of Rs.12,00,000/- (rupees twelve lakh) only.

                    During cross-examination he has deposed that at the time of accident 

he was a pillion rider of the motorcycle and the Pick-up-van hit  the motorcycle.  

There was no fault on the part of the motorcycle. Further deposed that the Pick-up-

van was proceeding from the front side. His further cross-examination is that there 

was a head-on-collusion between both the vehicles. 

13. In support of the case, the claimant has exhibited as  Ext.-1 to 1(3) 

FIR and seizure list; the Ext.-2 copy of charge-sheet; the Ext.-3 discharge-certificate; 

the Ext.-4  disability  certificate;  the  Ext.-5  driving  license  and the  Ext.-6(1  to  2) 

registration certificate in the name of the claimant under the Assam Value Added 

Tax Rules, 2005.

14. The above evidence of the claimant side could not be demolished by 

the opposite party either by cross examination or by adducing rebuttal evidence. 

15. In  this  case,  the  claimant  side  has  not  submitted  the  Form-54 

Accident Information Report. Though the Accident Information Report in Form No. 

54 has not been submitted, but the certified copy of FIR, Seizure Lists and Charge-

sheet of Jagiroad P. S. Case No. 113/11, clearly indicate that the accident occurred 

due to the rash and negligent driving of the offending vehicle on the part of its 

driver.

16. In this regard, a decision of the honourable Delhi High Court has been 

referred in 2006 STPL (Comp) 77 DEL [1(2006) ACC377=2005 ACJ 1918] in the case 

of Bala & ORS –Vs- Motichand Gupta Ors. In Para No.6 of the judgment as follows :

Plain reading of Section 158(6) and Section 166(4) of the Act  

shows that even the charge-sheet submitted by the police officer to  

the Tribunal is to be treated as an application for compensation by  

the claims Tribunal. Once the charge-sheet is forwarded to the Claims  

Tribunal, the Tribunal is immediately made aware that the accident  
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has been caused by the offending vehicle and the Tribunal in that  

case is not required to go into any further technicality to direct the  

claimants to still prove that the offending vehicle was involved in the  

accident unless, of course, the party opposing the petition denies the  

involvement of such vehicle. In the present case, neither the owner  

nor the driver denied the involvement of the offending vehicle in the  

accident. In that view of the matter, immediately after the report was  

filed, either by the police officer under Section 158(6) of the Act or  

was produced in Court by the claimants as certified copy Exh.-P-I, in  

my opinion, Claims Tribunal ought not have discarded the same. As  

the Tribunal has itself observed that strict rules of evidence are not  

observed in proceeding before the Tribunal, the Tribunal should not  

have  taken  a  technical  view  that  the  charge-sheet  and  other  

documents certified copies of which were produced before it should  

have still been proved by a witness. A perusal of the charge-sheet  

clearly shows that it was the offending vehicle, which was involved in  

the accident and the driver of the vehicle had been charged to face  

trial for an offence punishable under Section 279/304(A) of the Indian  

Penal Code.

17.  I would also like to refer a decision of the Hon’ble Gauhati High Court 

in the case of Godavari Devi Sarma and Ors –Vs- United India Insurance Co.  

Ltd.  and  Ors,  2012  (4)  GLT  516, and  the  relevant  paragraph  No.  14  is 

reproduced below:

“14.  Moreover,  while  conducting  the  inquiry  into  a  claim 

under  section  166  of  the  M.V.Act,  the  Tribunal  is  not  

expected to search for proof or evidence beyond reasonable  

doubt,  rather  it  is  preponderance  of  probability,  what  the  

tool  is,  for  assessment  of  the  evidence.  The  Tribunal  can  

arrive at its finding on the prima facie materials, such as the  

First Information Report to presume existence of the certain  

facts, in absence of other evidence which might debase such  

presumption.” 

18. Considering  the  above  oral  as  well  documentary  evidence  of  the 

claimant it is very much clear that the accident was taken place due to the fault of 

the  offending  vehicle  No.AS-01-CC-3142  (Pick-up-van)  and  as  a  result  of  the 
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accident  the  claimant  has  sustained  injury. From  the  above  noted  evidence,  it 

appears to me that there was rash and negligence only on the part of the driver of  

the Pick-up-van bearing registration No.AS-01-CC-3142.

19. In view of the above discussion, it must be held that, on 16-09-2011, 

at about 05:30 P.M., 16-09-2011, at about 01:00 A.M., Jagiroad, near Nakhola SHC, 

Jagoroad on the National Highway No.37, an accident occurred due to the rash and 

negligent driving of the Pick-up-van bearing Regd. No. AS-01-CC-3142 on the part of 

its  driver  and  the  said  accident  has  caused  injuries  to  the  claimant  Lakhyajit 

Bordoloi. Therefore, the issue No.I is decided in affirmative in favour of the claimant.

ISSUE NO.II

20. As the said accident has arisen due to the rash and negligent 

driving of the Pick-up-van bearing registration No.AS-01-CC-3142 on the part of its 

driver and the said accident has caused injuries to the claimant Lakhyajit Bordoloi, 

the claimant is entitled to receive just amount of compensation. 

21. Now, let us decide what should be the just and proper compensation 

under the facts and circumstances of the case.

22. In awarding compensation in injury cases, two major heads under 

which  compensation  is  awarded  in  personal  injury  cases  are  the  following  – 

Pecuniary  damages  (special  damages)  and  non-pecuniary  damages  (general 

damages).  The  heads  covering  pecuniary  damages  are  –  expenses  relating  to 

treatment, loss of earning, loss of earning during the period of treatment, loss of 

future  earning  and  future  medical  expenses  and  non-pecuniary  damages  are 

damages for pain and suffering, loss of amenities of life, loss of expectation of life 

etc.

23. The claimant has not submitted any bills and vouchers to show the 

expenditures incurred by him in the accident. Therefore no award can be granted on 

the ground.

24. The claimant  has sustained injuries of  amputation at  the right  leg 

above knee due to the accident, it cannot be compensated in term of money. To 

prove disability, the claimant has submitted the disability certificate vide Ext.-4, to 

assess the percentage of disability. Ext.-4 shows that the injured has been suffering 

from 60% disability. The medical document vide Ext.-3, shows that operation was 

done on 16-09-2011 & 23-09-2011 amputating his leg above knee.

25. P.W.-2 Dr. Subhra Bhagawati has deposed that he is the in-charge of 

accident and emergency department, GNRC. Ext. 7 is the authority letter. Ext. 8 is 
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his  identity  card.  He has brought  all  medical  papers of  Lakhyajeet  Bordoloi.  His 

further evidence is that the injured was admitted on 16-09-2011 for treatment after 

the accident and was discharged on 25-09-2011. The injured sustained compound 

fracture  right  femur  type  III  C  with  N/V  deficit,  crush  injury  right  leg.  These 

complexities arose out of the accident and doctor operated him on 16-09-2011. The 

first surgery was for life saving and amputation above knee on the right leg was 

done and second operation was done on 23-09-2011 and revision and amputation 

stump closure was done. Cost of prosthetic limb is more than 6 to 7 lacs if it is done 

above knee. Prosthetic limb also needs servicing. After fitting the artificial limb to 

some extent disability remains.      

26. During  cross-examination  he  has  deposed  that  crush  injury  is 

unrecoverable by treatment. Artificial limb is not supplied in GNRC. But the P.W-2 

has not deposed what is the percentage of disability sustained by the injured.

27.  The claimant has deposed that at the time of accident he was a 

driver by profession and in support of his evidence he has submitted the driving 

license vide Ext.-5. But the claimant side has not proved the Ext.-5 by calling any 

witness from the concerned DTO. The claimant has also not proved the income of 

the injured. 

28. However considering the injury (amputation) sustained by him, one 

can easily understand that the injured can not do any work. Therefore, it would be 

more worthwhile, if we consider that the claimant has been suffering from loss of  

Rs.5,000/- per month and this costs he has to bear till his death.

29. Now,  I  come  to  the  question  of  awarding  compensation  to  the 

claimant. Both sides have filed written arguments. I have gone through the various 

decisions  rendered  by  various  courts/tribunal  all  over  India  in  awarding 

compensation in injury cases. The observations are as below :

In  Neerupam  Mohan  Mathur  -VS-  New  India  

Assurance Co. Ltd. (2013 ACJ 2122) the Division Bench of  

the Hon’ble Apex Court has stated in Para-8 of the judgment  

“In cases where the claimant suffers a permanent disability as  

a result of injuries, the assessment of compensation under the  

head of loss of future earnings would depend upon the effect  

and  impact  of  such  permanent  disability  on  his  earning  

capacity. What requires to be assessed by the Tribunal is the  

effect of the permanent disability on the earning capacity in  
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terms of a percentage of the income, it has to be quantified in  

terms of money, to arrive at future loss of earnings.”

In  K. Suresh –Vs- New India Assurance Co. Ltd. 

[IV  (2012)  ACC  395]  the  Hon’ble  Supreme  Court has 

observed  that  an  adjudicating  authority  while  determining  

quantum of compensation has to keep in view the sufferings  

of the injured person which would include his inability to lead  

a full life, his incapacity to enjoy the normal amenities which  

he would have enjoyed but for the injuries and his ability to  

earn as much as he used to earn or could have earned. The  

approach of the tribunal or a court has to be broad based. It  

would  involve  some  guesswork  as  there  cannot  be  any  

mathematical exactitude or a precise formula to determine the  

quantum of compensation. In determination of compensation  

the  fundamental  criterion  of  just  compensation  should  be  

inhered. (Para 10).

In Raj Kumar –vs- Ajay Kumar & anr. (2011 ACJ  

1),  the  Hon’ble  Supreme  Court  had  laid  down  certain  

guidelines for awarding compensation in injury cases. It has  

held that “The provision of the Motor Vehicles Act, 1988 (`Act'  

for short) makes it clear that the award must be just, which  

means that compensation should, to the extent possible, fully  

and adequately restore the claimant to the position prior to  

the  accident.  The  object  of  awarding  damages  is  to  make  

good the loss suffered as a result of wrong done as far as  

money can do so, in a fair, reasonable and equitable manner.  

The  court  or  tribunal  shall  have  to  assess  the  damages  

objectively and exclude from consideration any speculation or  

fancy, though some conjecture with reference to the nature of  

disability and its consequences, is inevitable. A person is not  

only to be compensated for the physical injury, but also for  

the loss  which he  suffered as  a result  of  such  injury.  This  

means that he is to be compensated for his inability to lead a  

full life, his inability to enjoy those normal amenities which he  
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would have enjoyed but for the injuries, and his inability to  

earn  as  much  as  he  used  to  earn  or  could  have  earned.”  

(Para-5).

30. Therefore, in view of the above discussions, the claimant has to be 

awarded  some  amount  towards  future  prospects  due  to  the 

accident as the claimant has lost future prospect. Therefore, in 

absence  of  any  contrary  evidence  and  considering  the  injury 

sustained by the claimant and on careful perusal of the Workmen’s 

Compensation Act, 1923, this court considered that the claimant 

has sustained Permanent Disability of 60% and as such the loss of 

earning  capacity  should  not  be  less  than  60%  of  his  actual 

earning, and as such, claimant is entitled to pecuniary damages 

for the loss of earning capacity to the extent of 60% due to injury 

(amputation)  sustained  in  the  accident,  besides  the  medical 

expenses. Now coming to the question of income of the claimant, 

it was earlier held that the monthly gross income of the claimant is 

Rs.5,000/-. The claimant also stated that, at the time of accident, 

he was aged about 35 years. But the claimant has not submitted 

any age proof document. Hence, in absence any positive evidence 

of age, I have left out no option but to hold that the claimant was 

of the age group of 36-40 yrs at the time of accident. Accordingly, 

considering all aspects, with the above income ascertained by the 

court, and applying multiplier of 15 (for age group 36-40), and in 

addition  to  future  prospect  of  50%,  total  compensation  to  be 

awarded  to  the  claimant  for  loss  of  earnings  is  held  to  be 

Rs.8,10,000/- (Rs.5,000 x 12 x 60% x 15 +50%). 
31. Apart from that, Rs.1,50,000/- is also awarded to the claimant on the 

head of pain, shock and sufferings due to amputation as per decision of Hon’ble 

Supreme Court In Govinda Yadav –Vs- New India Insurance Co. Ltd. [2012 

(1) T.A.C. 1 (S.C.)]. Now point to be considered, whether the claimant is entitled 

to get any other amount or not? Form the record it appears that the claimant has 

lost his leg due to the injury sustained in the accident and at that time the injured 

was supposed to be in the age group of (36-40). Due to loss of his leg, he can not  

live like a normal man. The claimant is expected to live more than 70 years. Due to 

loss  of  his  leg  he  will  suffer  lots  of  difficulties.  Hence,  it  would  be  just  and 
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reasonable  to  award  him a  sum of  Rs.1,00,000/-  for  the  loss  of  amenities  and 

enjoyment of life. Another Rs.1,00,000/-  awarded to the claimant towards future 

treatment for  artificial  limb.  Under the head Pecuniary damages, apart  from the 

actual medical expenses and the loss of earning capacity, the claimant will also be 

entitled to certain amount of money for future medical expenses and transportation, 

nutritious diet, cost of attendant etc. 

32. Besides  the  pecuniary  damages,  having  regard  to  the  nature  of 

injuries sustained, the claimant will  also be entitled to certain amount of money 

towards pain and suffering, loss of amenities of life and loss of expectation of life 

under the head Non-pecuniary damages. 

33. The break-up of compensation which the claimant will be entitled is 

made as follows: 

Cost of artificial limb : Rs.1,00,000/-

Loss of income due to disability & : Rs.8,10,000/-

Towards future prospects
Transportation, nutritious diet, cost of attendant : Rs.1,00,000/-

Future treatment + future attendant charge : Rs.1,00,000/-

Loss of expectation of life : Rs.1,00,000/-

Loss of amenities of life : Rs.1,00,000/-

     Pain, shock and sufferings etc.                                   :           Rs.1,50,000/-           

Total :    Rs.14,60,000/-

34. Now, let us decide who amongst the opposite parties is liable to pay 

the compensation amount.

The claimant has stated in the claim petition that on the day of the 

said accident, the offending Pick-up-Van bearing registration No. AS-01-CC-3142 was 

insured with the O.P. No.3 Insurance Company. The Opposite Party No.3 Insurance 

Company has failed to prove that the Pick-up-Van was not insured with it. The Ext.-

1(1) seizure list also shows that at the time of the alleged accident the offending 

vehicle was duly insured with the O.P. No.3. Therefore, as there is no denial of the 

fact by the Opposite Party No.3 Insurance Company that at the relevant point of 

time, the vehicle in question was insured with it and the policy was very much in 

force and in existence, section 149 of the M.V. Act, 1988 casts a duty on the insurer 

to satisfy the judgment and award against persons insured in respect of third party 

risks. The Opposite Party No.3 Insurance Company also  did  not  try  to  prove that 
Page No.10 out of page No.12



MAC Case No.2097 of 2011

11
there has been violation of the terms and conditions of the policy or that the driver 

was not entitled to drive the offending vehicle.

35. In the case of Oriental Insurance Company Limited Vs. Meena 

Variyal and Ors., reported in (2007) 5 SCC 428, the Hon’ble Supreme Court has 

observed as follows:-

“Ordinarily,  a  contract  of  insurance  is  a  contract  of  

indemnity.  When  a  car  belonging  to  an  owner  is  insured  with  the  

insurance company and it  is  being driven by a driver employed by the  

insured, when it meets with an accident, the primary liability under law 

for  payment  of  compensation  is  that  of  the  driver.  Once  the  driver  is  

liable, the owner of the vehicle becomes vicariously liable for payment of  

compensation. It is this vicarious liability of the owner that is indemnified  

by the insurance company. A third party for whose benefit the insurance is  

taken, is therefore entitled to show, when he moves under Section 166 of 

the Motor Vehicles Act, that the driver was negligent in driving the vehicle  

resulting in the accident; that the owner was vicariously liable and that  

the  insurance  company  was  bound  to  indemnify  the  owner  and  

consequently, satisfy the award made.”

36. In view of the above discussion, it is held that the Opposite Party 

No.3 Oriental Insurance Company Ltd. is liable to pay the compensation amount of 

Rs.14,60,000/-  (rupees  fourteen  lakh  and  sixty  thousand)  only,  towards 

compensation, to the claimant  Lakhyajeet Bordoloi. The issue No.II is also decided 

in affirmative, accordingly.

O R D E R

37. In the result, the claim petition is allowed on contest and an amount 

of  Rs.14,60,000/-  (rupees fourteen lakh and sixty thousand) only,  is awarded as 

compensation to the  claimant  Lakhyajeet  Bordoloi. The Opposite Party No.3,  the 

Oriental Insurance Company Ltd.,  the insurer of the offending Pick-up-Van bearing 

registration  No.AS-01-CC-3142,  is  directed  to  pay  the  compensation  amount  of 

Rs.14,60,000/-  (rupees  fourteen  lakh  and  sixty  thousand)  only,  to  the  claimant 

Lakhyajeet Bordoloi, along with interest at the rate of 06% (six per cent) per annum 

from the date of filing of the application under Section 166 of the Motor Vehicles Act, 

1988, till payment thereof. 

38. Out of the total compensation amount payable to the claimant, 30% 

(thirty percent) shall be invested in long term fixed deposit i.e. for three years in a 
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nationalized bank of his locality. The bank shall not permit any loan or advance on 

the said fixed deposits. The bank also shall not allow any premature withdrawal of 

the fixed deposits without prior written permission of this Tribunal. 

39. The  insurance  company  shall  be  at  liberty  to  deduct  from  the 

awarded amount, any sum, if already paid to the claimant towards interim relief.

40. Under the facts and circumstances of the case, parties are left to bear 

their own costs. 

41. The MAC Case is disposed of accordingly. 

42. Signed, sealed and delivered in the open Court on this the 16 th day of 

March, 2017, in Guwahati.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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