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Present : Shri D. Bhattacharjee, AJS
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MAC Case No.150 of 2012

I. Madhab Ch. Gogoi … Claimant

 
 -Versus-

1. Oriental Insurance Company Ltd.

2. Sri Moina Borah ...Opposite Parties

 
NAME OF THE ADVOCATES WHO APPEARED IN THIS CASE 

1. For the claimant : Sanjay Singh & Ms E. Begum

2. For the O.P. No.1 : Smt. Eva Kakati

DATES OF THE CASE

1. Claim petition filed on : 30-01-2012

2. Evidence recorded on : 03-03-2015

3. Arguments heard on : 14-03-2017

4. Judgment delivered on : 16-03-2017 

J U D G M E N T

1. The instant Motor Accident Claim Case has arisen out of a petition 

filed by the claimant under Section 166 read with Section 140 of the M. V. Act. 1988, 

as legal representative, seeking compensation for the death of his father Tulsi Gogoi 

in a motor vehicular accident.

2. The claimant’s case in a nutshell is that on 08-07-2011 at about 04:30 

P.M.  p.m.,  the  deceased  Tulsi  Gogoi  was  proceeding  by  riding  bicycle  from 

Alengmora side towards Sonarigaon side, by the left side of the road, and on the 

way,  when  he  reached  at  Khutiaputa  Chariali,  he  was  knocked  down  by  the 
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motorcycle bearing registration No.AS-03-J-1496 from the opposite direction as a 

result of which he sustained grievous injuries on his person and died on the way to 

hospital. It is further averred that the accident occurred due to rash and negligent 

driving of the motorcycle on the part of its driver. He was a cultivator at the time of  

accident and aged bout 64 years old. In connection with the accident, the Pulibor 

P.S.  Case No.178 of  2011 was registered for  commission of offences punishable 

under section 279, 304(A) & 427 of IPC.

3. On receipt of notices the opposite party No.1 appeared and contested 

the case by filling written statement and the case was proceeded ex-parte against 

the O.P. No.2 the owner-cum-driver of the offending motorcycle. 

4. The  Opposite  party  No.1  the  insurance  company  by  submitting 

written statement has pleaded that there is no cause of action for the case. The 

answering opposite party has denied the name, address, age, occupation, income 

etc. of the deceased and asked the claimant to prove the same by cogent evidence. 

Further it is asked the claimant to prove that there was no rash and negligence on 

the part of the deceased. It is also pleaded that the liability if any, of the answering  

opposite party is always subject to the terms and conditions of insurance policy.

5. Upon pleadings of the parties the following issues were framed:

1. Whether the victim Late Tulsi Gogoi died in the alleged accident 

dated  08-07-2011  involving  the  vehicle  No.AS-03-J-1496  (motor 

cycle) and whether the said accident took place due to the rash and 

negligent driving of the driver of the offending vehicle ?

2. Whether the claimant is entitled to get any compensation for the 

death of his father and if yes, to what extent and by whom amongst 

the opposite parties, the said compensation amount will be payable ?

6. The claimant side in order to prove his case examined the claimant 

himself as only witness. The opposite party also adduce evidence in its favour.

7. Heard argument of learned advocates for both the sides and perused 

the record. 

DECISION AND REASONS THEREOF
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8. I have carefully examined the evidence on record and after hearing 

the arguments advanced by the learned counsel for the claimant and the Opposite 

Party No.1, give my decision on the above issues as follows:

ISSUE No.1

9.  The claimants in their pleading as well in evidence has stated that on 

08-07-2011 at about 04:30 P.M. p.m., the deceased Tulsi Gogoi was proceeding by 

riding bicycle from Alengmora side towards Sonarigaon side, by the left side of the 

road, and on the way, when he reached at Khutiaputa Chariali, he was knocked 

down by the motorcycle  bearing registration No.AS-03-J-1496 from the  opposite 

direction as a result of which he sustained grievous injuries on his person and died 

on the way to hospital. At the time of death, he was aged about 64 years old and he 

was a cultivator.

10. The P.W.-1 has exhibited the Ext.-1 accident information report and 

the Ext.-2 post-mortem report.

11. In  the  cross-examination  he  has  stated  that  he  did  not  see  the 

accident. But he heard about the accident. At the time of accident, his father was 

knocked down by the motorcycle from the right side.

12. Heard argument advanced by the ld. Counsel for both sides and also 

gone  through  the  evidence  adduced  by  the  claimant  as  well  as  the  documents 

submitted in this case. Ext.-1 copy of accident information report reveals that on 08-

07-2011 at about 04:30 P.M. p.m. the deceased Tulsi Gogoi was knocked down by 

the motorcycle No.AS-03-J-1496 and as a result of the accident he breathed his last  

and in connection with the accident police registered the case vide Pulibor P. S. Case 

No.178 of 2011 under Section 279, 304(A) & 427 of IPC.

13. The above evidence of the claimants side could not be demolished by 

the opposite party either by cross examination or by adducing evidence. Thus, it is 

held that the claimant side able to prove that the accident occurred due to the fault 

of the offending motorcycle No.AS-03-J-1496. Accordingly, this issue is decided in 

affirmative and in favour of the petitioner. 

ISSUE NO.2
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14. The P.W.-1 is the son of the deceased and he is aged about 40 years 

old.  The P.W.-1 has categorically stated in the cross-examination that the deceased 

is his father. But he has failed prove that he was depended upon the income of the  

deceased. Therefore, it is held that the claimant is not dependent of the deceased. 

Therefore, the claimant is not  entitled to receive any compensation for the loss of 

dependency. 

15. Now,  let  us  discuss  whether  the  claimants  can  maintain  a  claim 

petition in terms of Section 166 of the Motor Vehicles Act, 1988, as they are not  

dependents of the deceased?

16. In the case of  Smt. Manjuri Bera Vs. The Oriental Insurance 

Company Ltd. and Anr., reported in AIR 2007 SC 1474, (2007) 10 SCC 643, the 

Hon’ble Supreme Court was dealing with an exactly similar case and discussing the 

law in this regard has held that,

 “In terms of Clause (c) of Sub-section (1) of Section 166 of  

the Act in case of death,  all  or any of the legal  representatives of the  

deceased  become  entitled  to  compensation  and  any  such  legal  

representative can file a claim petition. The proviso to said sub-section  

makes the position clear that where all the legal representatives had not  

joined,  then  application  can  be  made  on  behalf  of  the  legal  

representatives of the deceased by impleading those legal representatives  

as respondents. 

 “There  are  several  factors  which  have  to  be  noted.  The  

liability  under  Section 140 of  the Act  does  not  cease because there is  

absence of dependency.  The right  to file  a claim application has to be  

considered in the background of right to entitlement. While assessing the  

quantum,  the  multiplier  system  is  applied  because  of  deprivation  of  

dependency.  In  other  words,  multiplier  is  a  measure.  There  are  three  

stages while assessing the question of entitlement. Firstly, the liability of  

the person who is liable and the person who is to indemnify the liability, if  

any. Next is the quantification and Section 166 is primarily in the nature  

of recovery proceedings. As noted above, liability in terms of Section 140  

of the Act does not cease because of absence of dependency. Section 165  

of the Act also throws some light  on the controversy.  The explanation  

includes the liability under Sections 140 and 163A. 

 Judged in that background where a legal representative who  

is  not  dependant  files  an  application  for  compensation,  the  quantum  
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cannot  be  less  than  the  liability  referable  to  Section  140  of  the  Act.  

Therefore, even if there is no loss of dependency the claimant if he or she  

is a legal representative will be entitled to compensation, the quantum of  

which shall be not less than the liability flowing from Section 140 of the  

Act.” 

17. Therefore, the claimants being legal representative of the deceased is 

entitled  to  receive  compensation  which  cannot  be  less  than  the  liability  under 

Section 140 of the Motor Vehicles Act, 1988.

18. Now, let us decide what should be the quantum of compensation?

19. In  view of  the  Manjuri  Bera (supra), the  claimant  is  entitled  to 

receive Rs.50,000/- towards no fault liability as per the provisions of Section 140 of 

the Motor Vehicles Act, 1988.  

20. Under the facts and circumstances, in the instant case, the claimant is 

also  entitled  to  receive  Rs.25,000/-  towards  funeral  expenses  and  Rs.1,00,000/- 

towards loss of estate. In total, the claimants are entitled to receive an amount of  

Rs.1,75,000/- (Rupees one lakh and seventy five thousand) only  as compensation, 

as the relevant provisions of the of the Motor Vehicles Act, 1988, are beneficial in 

nature.

21. Now, let us decide who amongst the opposite parties shall have to 

pay the said compensation amount?

22. The claimant has stated in the claim petition that on the day of the 

said accident, the offending Motorcycle vehicle bearing Registration No.AS-03-J-1496 

was insured with the Opposite Party No.1 Oriental  Insurance Company vide Policy 

No.322102/31/2011/440.  The  Opposite  Party  No.1  Insurance  Company has 

examined  D.W.-1  Sri  Rabin  Kumar  Das,  the  investigator  of  the  case.  He  has 

exhibited the Ext.-A investigation report. 

The  D.W.-2  Sri  Ranabir  Ganguly  an  Administrative  Officer  of  the 

Oriental Insurance Co. Ltd.  has deposed that the motorcycle bearing registration 

No.AS-06-A-5051 involved with the accident was insured with the Oriental Insurance 

Company Ltd. vide policy No.322102/31/2011/440 and the said policy was valid and 

effective up to 09-04-2011 from 10-04-2010. He has exhibited the copy of the said 

policy vide Ext.-A(1). Further deposed that at the time of accident the said policy 

was  not  valid  and  effective.  The  record  reveals  that  the  accident  occurred  on 

08.07.2011 and on that date the vehicle was not covered by the insurance policy.
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23. I  have gone through the evidence adduced by the opposite  party 

No.1 and also perused the documents exhibited wherefrom it is very much clear that 

at the time of accident the vehicle was not insured with the opposite party insurance 

company and as such the insurance company cannot be made liable for this.

24. In view of the above discussion, it  is  held that the  opposite party 

No.2, the owner-cum-driver of the offending Motorcycle bearing Registration No.AS-

03-J-1496 is liable to pay the compensation amount of Rs.2,75,000/- (Rupees two 

lakh and seventy five thousand) only, to the claimant.  The issue No.II is decided 

accordingly.

O R D E R

25. In the result, the claim petition is allowed on contest and an amount 

of  Rs.1,75,000/- (Rupees one lakh and seventy five thousand) only,  is awarded as 

compensation to  the claimants. The  opposite party No.2, the owner-cum-driver of 

the offending Motorcycle vehicle bearing Registration No.AS-03-J-1496 is directed to 

pay the compensation amount of Rs.1,75,000/- (Rupees one lakh and seventy five 

thousand) only, to the claimant, along with interest at the rate of 06% (six per cent) 

per annum from the date of filing of the application under Section 166 of the Motor 

Vehicles Act, 1988, till the date of payment. 

26. Under the facts and circumstances of the case, the parties are left to 

bear their own costs. 

27. The MAC Case is disposed of accordingly.

28. Signed, sealed and delivered in the open Court on this the 16 th day of 

March, 2016, in Guwahati.

(Shri D. Bhattacharjee)

Member, M.A.C.T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri D. Bhattacharjee)

Member, M.A.C.T. No.2,

Kamrup (M), Guwahati
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