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BEFORE THE MOTOR ACCIDENT CLAIMS TRIBUNAL NO.2,

KAMRUP (M), GUWAHATI

Present : Shri D. Bhattacharjee, AJS

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

MAC Case No.670 of 2012

Isfak Ahmed … Claimant
 
      -Versus-

1. Shri Dipak Dutta 

2. Md. Dilnur Ali

3. The United India Insurance Company Ltd. ...Opposite Parties

 
NAME OF THE ADVOCATES WHO APPEARED IN THIS CASE 

1. For the claimant : Shri Sahjahan Ali & Smt. Jonali Borah

2. For the O.P. Nos.1 & 2 : Shri Bhupen Mazumdar
3. For the O.P. No.3 : Shri A. J. Saikia, Shri N. N. Bhuyan 

: Shri K. Borah

DATES OF THE CASE

1. Claim petition filed on : 11-04-2012

2. Evidence recorded on : 10-12-2014, 03-12-2015 & 09-08-2016

3. Arguments heard on : 23-03-2017

4. Judgment delivered on : 23-03-2017 

J U D G M E N T

1. This is an application filed under section 166, r/w section 140 of 

the  Motor  Vehicles  Act,  1988,  by  the  claimant  Isfak  Ahmed praying  for 

granting compensation on account of the injury sustained by him, in a motor 

vehicle accident.

2. The case of the injured Isfak Ahmed in brief is that on 04-05-

2011,  at  about  11:00  A.M.,  he  was  proceeding  by  riding  his  Motorcycle 

towards Paltan Bazar, and on the way, when he reached at G. S. Road, near 

Page No.1 out of Page No.08



MAC Case No.670 of 2012

2

Apsara  Cinema Hall,  he  was  knocked  down by  the  Mini  City  Bus  vehicle 

bearing registration No.AS-04-B-3367 from the back side as a result of which 

he sustained grievous injuries on his person. Immediately after the accident, 

he was brought to the GMCH, Guwahati, for his treatment. Thereafter, he was 

undergoing  treatment  at  Paincare  Physiotherapy  Clinic,  Ganeshguri, 

Guwahati, and Dispur Hospital and Rahman Hospital, Guwahati. 

3. The claimant has stated that the accident occurred due to the 

rash and negligent driving of the Mini City Bus vehicle on the part of its driver. 

Police were informed about the accident, and the police of Paltanbazar P.S. 

registered a case as Paltanbazar P.S. Case No.455 of 2011 for commission of 

offences punishable under Section 279, 338 & 427 of the Indian Penal Code 

against the driver of the alleged offending vehicle.

4. It is further contended by the claimant/injured that at the time 

of accident he was a private service holder aged about 31 years. Due to the 

injury sustained in the accident he has lost his working capacity than earlier. 

Therefore,  he  has  filed  this  claim  case  claiming  compensation  of 

Rs.26,69,000/- (rupees twenty six lakh and sixty nine thousand) only.

5. The opposite parties have contested the case by filling separate 

written statement.

6. The  O.P.  Nos.1  &  2  the  owner  and  driver  of  the  offending 

vehicle have stated in their written statement that the claim petition is not 

maintainable. The claim is bad for mis-joinder and non-joinder of necessary 

parties.  They  have  stated  that  at  the  time  of  accident  the  driver  had 

possessed  a  valid  and  effective  driving  license  vide  D.L.  No.AS-

0119920078764 and it was valid up to 23-01-2014. Further, it is stated that 

the  alleged  offending  vehicle  was  insured  with  the  opposite  party  No.  3 

United  India  Insurance  Company  Ltd.  vide  Policy  No.130106/31/10/01/ 

00005431 and the policy was valid and effective up to 05-02-2012. Therefore, 

they have stated that if any compensation is awarded to the claimant, the 

same shall be realized from the O.P. No.3 insurance company ltd.

7. By  filling  written  statement,  the  O.P.  No.3  the  United  India 

Insurance Co. Ltd. has denied the averments of the claimant and asked the 

claimant  to  prove  the  contents  of  the  claim  petition  by  adducing  cogent 
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evidence. The O.P. No.3 has further pleaded that the accident occurred due 

to the rash and negligence act of the injured and there was no rash and 

negligence on the part of the driver of the offending vehicle as such stated 

that the contesting O.P. No.3 is not liable to pay any compensation to the 

claimant. Regarding the injury sustained by the injured, the O.P. No.3 has 

stated that the claimant has to prove his injuries by producing valid medical 

documents and by examining medical officers. The answering opposite party 

No.3 has further pleaded that their liability is always subject to the terms and 

conditions of the insurance policy.

8. Upon  pleadings,  the  following  issues  were  framed  by  my 

learned predecessor:- 

I. Whether  on  04-05-2011 at  about  11:00 A.M.  the accident 

took place at G.S. Road, near Apsara Cinema Hall, Guwahati, 

under Paltanbazar Police Station, in the district of Kamrup(M), 

Assam, due to the rash and negligent driving of the driver of the 

vehicle No.AS-04-B-3367 (City Bus-709) ?

II.  Whether  Md.   Isfak  Ahmed  sustained  multiple  grievous 

injuries  and  fracture  on  his  wrist,  right  hand  fracture,  right 

waist,  head,  chest  and  other  parts  of  his  body  due  to  the 

accident in question?

III.  Whether  the claimant is  entitled to  get  compensation as 

prayed for. If so, from whom and to what extent ?

9. During the course of hearing, the claimant side has examined as 

many as three witnesses, while the Opposite Parties has examined none.

10. Heard  argument  of  learned  counsels  for  both  the  sides  and 

perused the record.

DECISION AND REASONS THEREOF

11. I  have  carefully  examined  the  evidence  on  record  and after 

hearing the arguments advanced by the learned counsel for the claimant and 

the  Opposite  Party  No.3,  do  hereby  pronounced  judgment  on  the  above 

issues as follows:

ISSUE NO.I
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12. PW-1 Isfak Ahmed, the injured-cum-claimant  has stated in the 

affidavit of his examination-in-chief that on 04-05-2011, at about 11:00 a.m., 

he was proceeding by riding his Motorcycle towards Paltanbazar, and on the 

way,  when he reached  at  G.  S.  Road,  near  Apsara  Cinema Hall,  he  was 

knocked down by the Mini City Bus vehicle bearing registration No.AS-04-B-

3367 from the back side as a result of which he sustained fracture on his 

right hand and right wrist. He sustained grievous injuries on his person. He 

was admitted in the GMCH, Guwahati, for his treatment and there he was 

undergoing treatment from 08-06-2011 to 15-06-2012. After discharged him 

from the GMCH, Guwahati on 25-06-2011 he was admitted at the Paincare 

Physiotherapy Clinic, Ganeshguri for his treatment. He has further deposed 

that he also visited the Dispur Hospital as well as Rahman Hospital for his 

treatment.  

In the cross-examination he has deposed that he is a mechanic 

by profession and he has diploma of electrician. He has deposed that he filed 

the FIR of the accident, but police did not record his statement. After the 

accident he was undergoing bed rest for one month. 

It may be mentioned here that my learned predecessor-in-chair, 

while recording the cross-examination of the injured / PW 1, perhaps, due to 

oversight, recorded the name of the injured / PW 1  as Nabisuddin Ahmed, 

instead of Asfak Ahmed but the injured / PW 1 has put his signature on the 

deposition of cross examination as Asfak Ahmed.

13. In support of his above testimony he has exhibited the Ext.-1 

accident information report; the Ext.2 certified copy of FIR; the Ext.-3 salary 

certificate; the Ext.-4 prescription; the Ext.-5 pathology report & other report; 

the Ext.-6 cash memo and vouchers and the Ext.-7  Doctor’s certificate and 

Ext. 7(1) X-ray plates.  

14. P.W.-2  Sri  Naburuddin  Ahmed  has  deposed  that  he  saw the 

accident. On the day of accident i.e. on 04-05-2011, at about 11:00 P.M., he 

was standing in front of a Paan Shop and at that moment he noticed that the 

vehicle  bearing  registration  No.AS-04-B-3367  (Mini  City  Bus)  coming from 

Bhangagarh side towards Paltanbazar side in a very high speed and in rash 
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and negligent manner knocked the injured from the back side causing him 

grievous hurt. His further evidence is that the accident occurred due to the 

rash  and  negligent  driving  of  the  driver  of  the  offending  vehicle  bearing 

registration No.AS-04-B-3367 (Mini City Bus).

In cross-examination he has deposed that he saw the accident. 

The accident took place at about 11:00 A.M. and at that time, he was in his  

betel nut shop near the place of accident.

15. I  have gone through the evidence adduced by the claimant. 

From the Ext.-1 accident information report, it is found that on 04-05-2011 

the accident occurred and the Mini City Bus bearing registration No.AS-04-B-

3367 was involved in the accident. From the Ext.-2 copy of FIR lodged by the 

injured  has  shows  that  Paltanbazar  P.S.  Case  vide  No.455  of  2011  was 

registered under Section279, 338 and 427 of IPC. 

16. The  above  evidence  of  the  claimant  side  could  not  be 

demolished by the opposite party either by cross examination or by adducing 

any rebuttal evidence. 

17. In view of the above discussion, it must be held that, on 04-05-

2011,  at  about  11:00 A.M.,  at  G.  S.  Road,  near  Apsara Cinema Hall,  the 

accident occurred due to the rash and negligent driving of the Mini City Bus 

bearing Registration No.AS-04-B-3367 on the part of its driver and the said 

accident has caused injuries to the injured Isfak Ahmed. Therefore, the issue 

No .I is decided in the affirmative and in favour of the claimant.

ISSUE NOS. II AND III

18. As the said accident has arisen due to the rash and negligent 

driving of the Mini City Bus bearing registration No.AS-04-B-3367 on the part 

of its driver and the said accident has caused injuries to the claimant Isfak 

Ahmed,  the  claimant is  certainly  entitled  to  receive  just  amount 

compensation. 

19. Now,  let  us  decide  what  should  be  the  just  and  proper 

compensation under the facts and circumstances of the case.
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20. From the evidence of the claimant it is found that the accident 

occurred on 04-05-2011.  The Ext.-4(1)  medical  document  shows  that  the 

injured was treated by Dr. N. Islam on 07-05-2011 in his private chamber. He 

has  also  deposed  in  his  evidence  that  he  was  admitted  in  the  GMCH, 

Guwahati, on 08-06-2011. The Ext.-4 (3) Discharge Certificate issued by the 

G. M. C H. depicts that he was admitted on 08-06-2011 and was discharged 

on 15-06.2011, which indicates that after about one month of the accident, 

he was admitted in the hospital. The Ext.-4 (3) also reveals that the injured 

sustained fracture of right radius shaft and during treatment ORIF with DCP 

was done. The P.W.-3 Dr. Nurul Islam has deposed in his evidence that he is a 

Senior Medical & Health Officer of Bhella MPHC and on 07-05-2011 he treated 

the injured and on examination he found swelling tenderness on mid part of 

right forearm, fracture shaft of right radius bone. POP has been applied on 

07-05-2011  and  on  06-06-2011  the  same  has  been  removed.  In  cross-

examination he has deposed that after the accident the injured was taken to 

the GMCH, Guwahati. 

21. So,  what  have been appeared from above is  that immediate 

after the accident the claimant visited the Dr. Nurul Islam and on being not 

cured he got admitted into the G. M. C. H, and received treatment as an 

indoor patient for 9 (nine) days and due to the accident he sustained fracture 

of right radius shaft and during treatment ORIF with DCP was done. 

22. The learned advocate for the claimant during the argument has 

submitted  that  all  the  bills  and  vouchers  could  not  be  preserved  by  the 

claimant due to his illness as well as his ignorance.  

23. However, from the record it is revealed that the claimant has 

submitted the bills and vouchers for Rs.43,606/-, but on careful scrutiny, it is 

found  that  the  vouchers  for  Rs.4,100/-  are  found  to  be  relevant  and 

supported by prescription.  Further  keeping in  mind the submission of  the 

learned counsel in regard to the fact that the claimant could not preserve all 

the bills and vouchers, an amount of Rs.10,000/- will also be treated as the 

expenditures incurred by the claimant for his treatment in addition to the 

above amount of Rs.4,100/-. So, total an amount of Rs.14,100/- the claimant 

would be entitled towards the medical expenditure. 
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24. The claimant in his evidence on affidavit deposed that due to 

the accident, he sustained comminuted fracture of right hand and right wrist. 

Due to the accident, the injured sustained grievous injury on his person and 

he has lost his earning capacity than earlier. But he has not submitted the 

disability certificate. Ext.-4 (3) also reveals that the injured sustained fracture 

of right radius shaft and during treatment ORIF with DCP was done. It is also 

revealed from the evidence of the P.W.-3 that POP has been applied on 07-

05-2011 and on 06-06-2011 the same has been removed.

25. Therefore, in view of the evidence of the claimant witness and 

in absence of any contrary medical evidence and considering the nature of 

injury sustained by the claimant, this court considers that the income of the 

claimant was affected and as such loss of earning capacity should not be less 

than for a period of 03 (three) months, and as such, the claimant is entitled 

to pecuniary damages for the loss of earning capacity to the extent of 03 

(three)  months  due  to  the  injury  sustained  in  the  accident  besides  the 

medical expenses. The claimant could not prove the income of the injured by 

adducing cogent and reliable evidence. Therefore, in absence of any positive 

evidence of income of the injured, taking Rs.4,000/- per month as notional 

income, the claimant is awarded Rs.12,000/- for those six months as loss of 

income. Apart from that, considering the nature of injury Rs.20,000/- is also 

awarded to the claimant on the head of pain, shock and sufferings. Besides 

this, the claimant is also awarded Rs.5,000/- as travelling expenditures. Apart 

from above, the claimant is also entitled to an amount of Rs.5,000/- towards 

nutritious  diet,  cost  of  attendant  etc.  Except  the  aforesaid  amount  as 

compensation  the  claimant  is  not  entitled  to  any  other  amount  as 

compensation. Now, on computation the total amount of compensation is as 

follows:

Medical expenditure : Rs.14,100/-

Loss of Income : Rs.12,000/-

Nutritious diet, cost of attendant etc. : Rs.  5,000/-

Travelling expenditures : Rs.  5,000/-

Pain, shock and sufferings etc.                 :                Rs.20,000/-       

Total :              Rs.56,100/-
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26. Now let us decide who amongst the opposite parties is liable to 

pay the compensation amount. 

The claimant has stated in Para No.7 of the claim petition that 

on the day of the said accident, the offending Mini City Bus vehicle bearing 

registration  No.AS-04-B-3367  was  insured  with  the  O.P.  No.3  Insurance 

Company. The Opposite Party No.3 Insurance Company has failed to prove 

that the Mini City Bus vehicle was not insured with it. The Ext.-1 accident 

information report also shows that at the time of the alleged accident the 

offending vehicle was duly insured with the O.P. No.3. Therefore, as there is 

no denial of the fact by the Opposite Party No.3 Insurance Company that at 

the relevant point of time, the vehicle in question was insured with it and the 

policy was very much in force and in existence. Section 149 of the M.V. Act, 

1988 casts a duty on the insurer to satisfy the judgment and award against 

persons  insured  in  respect  of  third  party  risks. The Opposite  Party  No.2 

Insurance Company also did not try to prove that there has been violation of 

the terms and conditions of the policy or that the driver was not entitled to 

drive the offending vehicle.

27. In  the  case  of  Oriental  Insurance  Company  Limited 

Vs. Meena Variyal and Ors., reported in (2007) 5 SCC 428, the Hon’ble 

Supreme Court has observed as follows:-

        “Ordinarily,  a  contract  of  insurance  is  a  contract  of  

indemnity. When a car belonging to an owner is insured with the  

insurance company and it is being driven by a driver employed by  

the insured, when it meets with an accident, the primary liability  

under law for payment of compensation is that of the driver. Once  

the driver is  liable,  the owner of the vehicle becomes vicariously  

liable for payment of compensation. It is this vicarious liability of  

the owner that is indemnified by the insurance company. A third  

party for whose benefit the insurance is taken, is therefore entitled  

to show, when he moves under Section 166 of the Motor Vehicles 

Act, that the driver was negligent in driving the vehicle resulting in  

the accident;  that  the  owner  was  vicariously  liable  and  that  the  
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insurance  company  was  bound  to  indemnify  the  owner  and  

consequently, satisfy the award made.”

28. In view of the above discussion, it  is  held that the Opposite 

Party  No.3  United  India  Insurance Company  Ltd.  is  liable  to  pay  the 

compensation  amount  of  Rs.56,100/-(Rupees  fifty  six  thousand  and  one 

hundred only),  towards compensation, to  the claimant  Isfak Ahmed. The 

issue Nos.II & III are also decided in affirmative, accordingly.

O R D E R

29. In the result, the claim petition is allowed on contest and an 

amount of  Rs.56,100/-(Rupees fifty six thousand and one hundred only),  is 

awarded as compensation to the claimant  Isfak Ahmed. The Opposite Party 

No.3., the United India Insurance Company Ltd., the insurer of the offending 

Mini  City Bus bearing registration No.AS-04-B-3367,  is  directed to pay the 

compensation  amount  of  Rs.56,100/-(Rupees  fifty  six  thousand  and  one 

hundred only), to the claimant Isfak Ahmed, along with interest at the rate of 

06% (six per cent) per annum from the date of filing of the application under 

Section 166 of the Motor Vehicles Act, 1988, till payment thereof. 

30. Under the facts and circumstances of the case, parties are left 

to bear their own costs. 

31. The MAC Case is disposed of accordingly. 

32. Signed, sealed and delivered in the open Court on this the 23 rd 

day of March, 2017, in Guwahati.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

  Dictated & corrected by me.

   (Shri D. Bhattacharjee)

  Member, M.A.C. T. No.2,

   Kamrup (M), Guwahati
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