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J U D G M E N T

1. The instant Motor Accident Claim case has arisen out of a petition 

filed by the claimant Shri Durga Prasad Borah, under Section 166 of the M.V. Act.  

1988, seeking compensation for the death of his son namely Lt. Dr. Abhinandan 

Borah, in a motor vehicular accident occurred on 06.02.2011. 

2. The case of the claimants in brief is as follows :

On  06-02-2011,  at  about  02:40  P.M.,  while  the  deceased  Dr. 

Abhinandan Borah was going by riding his motorcycle bearing registration No.AS-01-

X-1114 from Kurubari towards Nagaon, on the way, when he reached at Khataguri 

Bebejia, on the National Highway No.37, he was knocked down by the Tata Magic 

bearing registration No.AS-02-E-4749, as a result of which he died on the spot. It is 

alleged that the accident occurred due to rash and negligent driving of the Tata 

Magic on the part of its driver. FIR was lodged on the accident and after receipt of 

the FIR, the Nagaon P.S. Case No.196 of 2011 was registered for commission of 

offences punishable under Section 279, 304(A) & 427 of IPC.

3. It is further averred that at the time of accident, the deceased was 

working as a Medical Officer at Abheti Sub-division of Buragohainthan Block PHC, 

Nagaon under NRHM, Assam, and he was drawing salary of Rs.25,000/- per month. 

Therefore, the claimants have filed this claim petition praying for compensation of 

Rs.50,00,000/- (rupees fifty lakh) only from the opposite parties. 

4. On receipt of notices, the opposite party No.1 entered its appearance 

and contested the case by submitting written statement while the case proceeded 

ex-parte against the opposite party Nos.2 & 3, the owner and driver of the offending 

Tata Magic. 

5. The  opposite  party  No.1  has  denied  the  statement  made  in  the 

Paragraph Nos.1 & 2 of the claim petition and pleaded that it is not aware about the 

correctness of the same. The O.P. No.1 has also denied the averments of the Para 

Nos.3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 18, 19 & 20. Further averred that 

the accident took place due to the rash and negligence of the deceased himself. The 

O.P. No.1 has stated that  the claim amount is  too high and exorbitant  and the 

claimants are not entitled to get the said amount as compensation. It  is further 

pleaded that the liability of it’s, if any is always subject to the terms and conditions 

of the insurance policy. 

6. Upon pleadings of the parties the following issues were framed:-
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1. Whether the victim Late Abhinandan Borah died on the spot in the 

road accident dated 06-02-2011 involving the offending vehicle i.e. 

Tata  Magic  bearing  registration  No.AS-12-E-4749  and  whether  the 

said  accident  took place due to  rash and negligent  driving of  the 

driver of the offending vehicle ?

2. Whether the claimants are entitled to receive any compensation 

and  if  yes,  to  what  extent  and  by  whom  amongst  the  opposite 

parties, the said compensation amount will be payable ?

7. The claimants in order to prove their case examined five witnesses 

and exhibited some documents. On the other hand, the opposite party has examined 

none. 

8. Heard arguments of learned counsels for both the sides and perused 

the record. 

                              DECISION AND REASONS THEREOF 

9. I have carefully examined the evidence on record and after hearing 

the arguments advanced by the learned counsels for the claimant and the Opposite 

Parties, give my decision on the above issues as follows:

      ISSUE NO.I.

10. The claimant  as  P.W.-1 has deposed in  his  evidence that  his  son 

Abhinandan  Borah  died  due  to  injury  sustained  in  a  motor  vehicular  accident 

occurred on 06-02-2011, at about 02:40 P.M. At the time of the accident, while the 

deceased Abhinandan Borah was going by riding his motorcycle bearing registration 

No.AS-01-X-1114 from Kurubari towards Nagaon, on the way, when he reached at 

Khataguri Bebejia, on the National Highway No.37, he was knocked down by the 

Tata Magic bearing registration No.AS-02-E-4749, as a result of which he died on the 

spot.  In  connection  with  the  accident  Nagaon  P.S.  Case  No.196  of  2011  was 

registered for commission of offences punishable under Section 279, 304(A) & 427 

of  IPC.  His  further  evidence  is  that  the accident  occurred due to  the  rash  and 

negligent driving of the offending vehicle bearing No. AS-02-E-4749 (Tata Magic), on 

the part of its driver. At the time of accident, the deceased was working as a Medical  

Officer at Abheti Sub-division of Buragohain Than Block PHC, Nagaon under NRHM, 

Assam and he was drawing salary of Rs.25,000/- per moth.
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                      In the cross-examination, he has stated that he did not see the  

accident. He has further deposed that the Tata Magic hit the deceased.

The P.W.-1 has exhibited the Ext.-1 copy of FIR; the Ext.-2 copy of 

Charge-sheet;  the Ext.-3 copy of  accident information report;  the Ext.-4 copy of 

post-mortem report;  the Ext.-5 copy of  death certificate;  the Ext.-6 copy of  the 

driving license of the deceased; the Ext.-7 school certificate of the deceased; the 

Ext.-8  copy  of  salary  certificate  of  the  deceased;  the  Ext.-9  medical  certificate 

regarding  heart  diseases of  the claimant  No.1;  the Ext.-10  copy  of  the medical  

certificates regarding diabetic and hypertensions of the claimant No.1. 

11. P.W.-2  Miss  Anindita  Borah,  the  sister  of  the  deceased  has  also 

corroborated the evidence  of  the  P.W.-1 and  has  exhibited  the Ext.-11  copy  of 

admission receipts of the claimant No.2; the Ext.-12 copy of the identity card of the  

claimant No.2 and the Ext.-3 copy of the education certificate of the claimant No.2.

                      During cross-examination she has also stated that she did not see 

the accident, but heard about the accident. 

12. The P.W.-3 Sri Nayan Jyoti Bora an eye witness to the accident, has 

deposed that he saw the accident and at the time of accident he was waiting for bus  

at Khataguri Bebejia, on the National Hight No.37. At that time, he noticed that the 

deceased was proceeding by riding his motorcycle bearing registration No.AS-01-X-

1114 and the deceased was knocked down by the Tata Magic bearing registration 

No.AS-02-E-4749 which was coming in a very rash and negligent manner causing 

the death of the deceased on the spot. 

13. The  P.W.-4  Sri  Ranjan  Kumar  Medhi  another  eye  witness  to  the 

accident, has deposed that he saw the accident occurred at Khataguri Bebejia, on 

the National Hight No.37, while he was standing in front of a Steel Furnisher shop. 

At that time, he noticed that the deceased was proceeding by riding his motorcycle 

bearing registration No.AS-01-X-1114 from Kurubari sides towards Nagaon side, and 

at that time, the was knocked down by the Tata Magic bearing registration No.AS-

02-E-4749 coming in a very rash and negligent manner causing the death of the 

deceased on the spot. 

14. The Ext.-1 the copy of the FIR shows that in connection with the 

accident, the Nagaon police has registered the Nagaon P.S. Case No.196 of 2011 

under Section 279/304(A) & 427 of IPC against the driver of the offending Tata 

Magic and started investigation. After completion of investigation having been found 
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sufficient materials, the Investigating Officer has submitted the charge sheet vide 

Ext.-2 against the driver of the offending Tata Magic under section 279, 304(A) and 

427 of IPC and sent him to face trial.

15. The Accident Information Report vide Ext.-3, shows that the accident 

occurred on 06-02-2011 at about 02:40 P.M. It is also revealed that in connection 

with  the accident  the Nagaon P.  S.  Case No.196  of  2011  was registered under 

Section 279, 338 & 304(A) of IPC and the motorcycle bearing registration No.AS-01-

X-1114 and the Tata Magic bearing registration No.AS-02-E-4749 were shown to be 

involved in the accident.

16. Though in the Ext.-3 Accident Information Report both the vehicle 

have been shown to be involved, but from the evidence of the witnesses as well as 

from the Ext.-2 charge-sheet, it is appeared that the Tata Magic bearing registration 

No.AS-02-E-4749 has been found to be involved in the accident as offending vehicle. 

Therefore, it is crystal clear that the accident occurred only due to the rash and 

negligent driving of the driver of the Tata Magic bearing registration No.AS-02-E-

4749.

17. From the above noted evidence it is clearly established that on 06-02-

2011, at about 02:40 P.M. the accident occurred involving the Tata Magic bearing 

registration No.AS-02-E-4749 causing the death of  the deceased Dr.  Abhinandan 

Borah. It is also established that the accident occurred due to the rash and negligent 

driving of the driver of the offending Tata Magic bearing registration No.AS-02-E-

4749.

                      The Issue No.1 is decided accordingly in affirmative, in favour of the  

claimant. 

ISSUE NO.II

18. As the said accident has arisen due to the use of  the  Tata Magic 

bearing  registration  No.AS-02-E-4749 and the accident  has  caused  the  death  of 

Abhinandan Borah, his legal heirs and representatives  are entitled to receive just 

compensation. 

19. Now, in order to ascertain the dependency it is to be determined as 

whether the claimant No.1 Durga Prasad Borah the father and the claimant No.2 

Miss Anindita Borah the sister of the deceased Abhinandan Borah were depended 

upon his income. 

Page No.5 out of Page No.11



MAC Case No.1829 of 2011

6
20. In this context, I would like to refer  Sarla Verma and Others vs.  

Delhi Transport Corporation and Another, reported in (2009) 6 SCC 121, the 

relevant paragraph Nos. 31 and 32 are reproduced below:

                     “31. Where the deceased was a bachelor and the claimants are the  

parents, the deduction follows a different principle. In regard to bachelors, normally,  

50% is deducted as personal and living expenses,  because it  is  assumed that  a  

bachelor would tend to spend more on himself. Even otherwise, there is also the  

possibility of his getting married in a short time, in which event the contribution to  

the parent(s) and siblings is likely to be cut drastically. Further, subject to evidence  

to  the  contrary,  the  father  is  likely  to  have  his  own  income  and  will  not  be  

considered as a dependant and the mother alone will be considered as a dependant.  

In  the  absence  of  evidence  to  the  contrary,  brothers  and  sisters  will  not  be  

considered as dependants, because they will either be independent and earning, or  

married, or be dependent on the father.”

                  “32. Thus, even if the deceased is survived by parents and siblings, only  

the mother would be considered to be a dependant, and 50% would be treated as  

the personal and living expenses of the bachelor and 50% as the contribution to the  

family. However, where the family of the bachelor is large and dependent on the  

income of the deceased, as in a case where he has a widowed mother and large  

number of younger non-earning sisters or brothers, his personal and living expenses  

may be restricted to one-third and contribution to the family will be taken as two-

third.”

21.  The plain reading of above referred observations, makes it clear that unless, 

it is proved that father of the deceased who was not having independent 

income,  father  of  the  deceased  cannot  be  treated  as  dependant.  Same 

analogy applies in the cases where claim petition is preferred by the sibling/s 

of the deceased who was / were unmarried brother / sister of such deceased. 

But if, it is proved that father of the deceased was not having independent 

income, father of the deceased can be treated as dependant. In the cases 

where  claim  petition  is  preferred  by  mother,  sibling/s  who  were  solely 

depended upon the income of the deceased, in such cases one third may be 

deducted towards personal expenses. 

22.  In turn, what have been appeared from the above is that if the father and 

brother / sister did not have any income and were solely depended upon the 

income of the deceased, they may be treated as dependant.         
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23.The Workmen's Compensation Act, 1923, defines 'dependant' in Section 2 (1) 

(d), which reads as follows:-

"2. Definitions.  _ (1 ). .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  (d)  

"dependant" means any of the following relatives of a deceased workman, namely:-  

(i)  a  widow,  a  minor  (legitimate  or  adopted)  son,  an  unmarried  (legitimate  or  

adopted)  daughter,  or  a  widowed  mother;  and  (ii)  if  wholly  dependant  on  the  

earnings of the workman at the time of his death, a son or a daughter who has  

attained the age of 18 years and who is infirm; (iii) if wholly or in part dependant on  

the earnings of the workman at the time of his death,- (a) a widower, (b) a parent  

other than a widowed mother, (c) a minor illegitimate son, an unmarried illegitimate  

daughter or a daughter (legitimate or illegitimate or adopted) if married and a minor  

or if widowed and a minor, (d) a minor brother or an unmarried sister or a widowed  

sister if a minor, (e) a widowed daughter-in-law, (f) a minor child of a pre-deceased  

son, (g) a minor child of a pre-deceased daughter where no parent of the child is  

alive, or (h) a paternal grandparent if no parent of the workman is alive.”

24.  So, from the Clause (iii)  (d) of above definition, it is found that a minor  

brother or an unmarried sister or a widowed sister if a minor, comes within 

the purview of dependent within the meaning of the Act.

25.  In the instant case from the evidence of the claimant side it is very much 

clear that the deceased died leaving behind him an unmarried sister viz. the 

PW 2, and father viz. the PW 1, fully depended upon him, and which the 

opposite party could not demolish either by cross examination or by adducing 

any rebuttal evidence.

26. In  the  case  of  Sarla  Verma  and  others  vs.  Delhi  Transport  

Corporation,  reported in (2009) 6 SCC 121, the Hon’ble Supreme Court 

has held that,  “Basically only three factors need to be established by the  

claimants for assessing compensation in the case of death : (a) age of the  

deceased; (b) income of the deceased; and (c) the number of dependents.  

The  issues  to  be  determined  by  the  Tribunal  to  arrive  at  the  loss  of  

dependency  are  (i)  additions/deductions  to  be  made  for  arriving  at  the  

income; (ii) the deduction to be made towards the personal living expenses  

of the deceased; and (iii) the multiplier to be applied with reference of the  

age of the deceased.”

27. Relying upon the principles  of  law laid down by the honourable Supreme 

Court in  Munna Lal Jain and another vs. Vipin Kumar Sharma and  
Page No.7 out of Page No.11



MAC Case No.1829 of 2011

8
others reported in 2015 SCC Online SC 505, the age of the deceased is 

taken into consideration in order to select multiplier. 

28. From the claim petition it is found that at the time of his death, the deceased 

was  aged  about  25  years  old.  The  claimant  has  submitted  the  school 

certificate of the deceased vide Ext. 7, from which it is appeared that the 

deceased  was  born  on  08-04-1985.  The  deceased  died  on  06-02-2011, 

accordingly at the time of death, the deceased was aged about 25 years, 09 

months and 28 days. Therefore, it is held that at the time of accident the 

deceased was in between the age group of 26-30. As per the decision of  

Sarla Verma (supra), the appropriate multiplier would be 17 for the age 

group 26-30 years. In view of the age of the deceased at the relevant time, 

multiplier 17 has to be taken for ascertaining the loss of dependency in the 

instant case. 

29. Now, coming to the question of income of the deceased, the P.W.-1 & 2 in 

their  evidence  have  stated  that  at  the  time  of  death  the  deceased  was 

working as a Medical Officer at Abheti Sub-division of Buragohainthan Block 

PHC, Nagaon under NRHM, Assam, and he was drawing salary of Rs.25,000/- 

per moth. The claimants have examined P.W.-5 Dr. Lalit Ch. Nath to prove 

the  income  and  occupation  of  the  deceased.  He  has  deposed  that  the 

deceased Abhinandan Borah was working under  the Joint  Director  Health 

Services, Nagaon and his monthly salary was Rs.25,000/-. He has exhibited 

the Ext.-14 salary certificate of the deceased; the Ext.-15 joining letter of the 

deceased; the Ext.-16 selection order; the Ext.-17 place of posting; the Ext.-

18 statement  of  salary;  the Ext.-19 new engagement  agreement  and the 

Ext.-20 summons. 

                       In cross-examination he has deposed that the deceased was 

engaged for one year.

30. The  contesting  opposite  party  has  not  challenged  the  income  of  the 

deceased, hence, it is held that at the time of accident, the deceased was a 

doctor and his monthly income was Rs.25,000/-. 

31. There  is  no  evidence  on  record  as  to  whether  the  deceased  paid 

income tax or not. Even, we have no evidence in hand to that effect; still the income 

of the deceased at the time of his death was taxable in the year 2011. Since total  

annual income of the deceased comes to Rs.3,00,000/-, I have left out no option but 

to assume that the deceased paid income tax. As such we have to deduct the income 
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tax  from the total  income while  assessing  compensation. Therefore,  10% of  his 

annual income would be deducted towards income tax.

32. In the present context, placing reliance on Rajesh and Others vs. Rajbir  

Singh and Ors reported in (2013) 9 SCC 54, since the deceased died at 

the age of  26 years,  there should  be an addition  of  50% to  his  income 

towards future prospect. 

33. It is found from the record that the deceased was an unmarried person at the 

time of his death and hence as per the decision of  Sarla Verma (supra), 

the deduction towards personal and living expenses of the deceased should 

be 50%. Hence, the assessment of the compensation in detail is made as 

follows:

Total monthly income : Rs.25,000/-

Total Annual Income : Rs.3,00,000/- (25,000x12)

Less 10% Income Tax

As per Income tax Act : Rs.3,00,000-1,60,000

: Rs.1,40,000/- (taxable Income)

Less Income tax 10% : Rs.1,40,000-10% = Rs.14,000/-

Total Annual salary : Rs.3,00,000 (25,000x12).

Less Income Tax                      :             Rs.   14,000  

: Rs.2,86,000

Add 50% : Rs.2,86,000+50%

: Rs.4,29,000/-

Less 50%   : Rs.4,29,000 - 50%

: Rs.2,14,500

Multiplier : 17

Total Compensation : Rs.2,14,500 x 17 = Rs.36,46,500

34. In  addition  to  the  aforesaid  amount  of  Rs.36,46,500/-,  placing 

reliance on  Rajesh and Ors. v. Rajbir Singh and Ors, (2013) 1403 ACJ the 

claimant  is  also  entitled  to  receive  an  amount  of  Rs.25,000/-  towards  funeral 

expenses and an amount of Rs.50,000/- towards loss of estate and another amount 

to Rs.1,00,000/- is awarded to the claimant No.1 towards loss of love and affection.  
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In  total,  the  claimants  are  entitled  to  receive  Rs.38,21,500/-  rounded  off 

Rs.38,21,500/-  (rupees  thirty  eight  lakh  twenty  one  thousand  and  five  hundred 

only), as compensation. 

35. Now, let us decide who, amongst the opposite parties shall have to 

pay the said compensation amount.

36. The claimant has stated in the claim petition that on the day of the 

said accident, the offending Tata Magic bearing registration No.AS-02-E-4749 was 

insured  with  the  Opposite  Party  No.1  Insurance  Company  vide  Policy 

No.53070131100100002064 and was valid up to 19-09-2011. The Opposite Party 

No.1 Insurance Company has failed to prove that at the time of accident said policy 

was not issued by it to the Opposite Party No.2 insuring the offending vehicle or that 

the policy was not valid on the day of the alleged accident. The Ext.-1 accident 

information report submitted by the claimants reveals that on the day of the alleged  

accident,  the  insurance  policy  of  the  offending  vehicle  was  valid  and  effective. 

Therefore, apparently it is appeared that the Opposite Party No.1 is liable to pay the 

compensation  to  the  claimant.  The  driving  license  was  found  to  be  valid  and 

effective at the time of the accident.

37. In view of the above discussion, it is held that the Opposite Party 

No.1 New India Assurance Company Ltd. is to satisfy the award of Rs.38,21,500/- 

(rupees thirty eight lakh twenty one thousand and five hundred only). This issue is 

decided accordingly in favour of the claimant.

                                                   O R D E R

38. In the result, the claim petition is allowed on contest and an amount 

of  Rs.38,21,500/- (rupees thirty eight lakh twenty one thousand and five hundred 

only), is awarded as compensation to the claimants.  The  Opposite Party No.1, the 

New India Assurance Company Ltd., the insurer of the offending Tata Magic bearing 

registration  No.AS-02-E-4749  is  directed  to  pay  the  compensation  amount  of 

Rs.38,21,500/-  (rupees  thirty  eight  lakh  twenty  one  thousand  and  five  hundred 

only), to the claimants along with interest at the rate of 06% per cent per annum 

from the date of filing of the application under Section 166 of the Motor Vehicles Act, 

1988, till the date of payment. 

39. The claimant  No.  1 and 2 shall  receive the compensation amount 

equally i.e. 50% each.
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40. Out of the entire compensation amount payable to the Claimant No.2, 

30% (thirty percent)  of  it  shall  be invested in long term fixed deposit  i.e.  for  3 

(three) years in a nationalized bank of her locality.  The bank shall not permit any 

loan or advance on the said fixed deposits. The bank also shall not permit premature 

withdrawal of the fixed deposits without prior written permission of this Tribunal.

41. Under the facts and circumstances of the case, parties are left to bear 

their own costs. 

42. The MAC Case is disposed of accordingly. 

43. Signed, sealed and delivered in the open Court on this the 27 th day of 

March, 2017, in Guwahati.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri D. Bhattacharjee)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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