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                        C.R. No. 777/2009 

       Kamrup Cement Centre Pvt. Ltd. -Vs- Sri Kashul Kishore Singh 

DISTRICT:: KAMRUP(M) 

 

 IN THE COURT OF THE JUDICIAL MAGISTRATE 1 ST CLASS, AT GUWAHATI 

                     

                        C. R. Case No.777/09 

         U/S 138 of Negotiable Instrument Act, 1881 

 

                    Kamrup Cement Centre Pvt. Ltd., 

                  R.G. Baruah Road, Zoo Road Tiniali, 

                  Guwahati-781024, Kamrup(M), Assam, 

                  Represented by it’s authorized manager  

                  Sri Tapan Choudhury of Beltola, 

          Laxmi Path, Guwahati-781028, Assam. 

                                               …………….. Complainant   

                               -Vs- 

                     Sri Kashul Kishore Singh, 

                   S/O: Rupnarayan Singh, 

                   Proprietor of SAPNA ENTERPRISES, 

                   R.K. Mission Road, Ward No.-25, 

                   Opp- Hargeswar Path, Birubari, 

                   Guwahati-16, P.S. Paltan Bazar, 

                   Dist.- Kamrup(M), Assam, 

                   Another Address 

           C/O. Rajeswar Goswami 

           Professor Colony, H/No.-25, 

           Birubari, Guwahati, 

           P.S. Paltan Bazar, Dist. Kamrup(M), Assam.  

                                             ...................... Accused Person 

 

PRESENT:  

Sri Amarendra Hazarika, AJS. 
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                        C.R. No. 777/2009 

       Kamrup Cement Centre Pvt. Ltd. -Vs- Sri Kashul Kishore Singh 

Judicial Magistrate 1st Class, 

At Guwahati : Kamrup(M). 

 

Offence explained on: 30.09.2011, 

Evidence Filed and recorded on: 02.05.2012, 18.12.2012, 15.12.2014, 13.10.2016  

                                 and 24.03.2017 

Argument heard on: 26.02.2018 and 

Judgment delivered on: 12.03.2018. 

 

Advocates who appeared in this case are- 

For the Prosecution: Mr. D. K. Kothari, 

For the Defence: Mr. A. Sattar.  

 

 

                          J U D G M E N T 

 

1.  The case of the prosecution in brief is that one Sri Tapan Chaudhury 

authorized manager of Kamrup Cement Centre Pvt. Ltd lodged a complaint 

before the learned C.J.M. Kamrup (M), at Guwahati stating inter alia that 

Kamrup Cement Centre Pvt. Ltd is a Pvt. Ltd. company registered under 

Companies Act having it’s office situated at R.G. Baruah Road, Zoo Road, 

Tiniali, Guwahati-781024, Assam. Sri Tapan Chaudhury is the manager of the 

complainant’s company, who has been duly authorized by Sri Prakash Mall, 

one of the directors of the complainant’s company to file and represent in the 

instant case. The accused in discharge of some lawful dues receivable by the 

complainant company against goods supplied issued 2 (two) cheques bearing 

cheque  no.465553 dated 24.12.08 for a sum of Rs.30,700/- (Rupees Thirty 

Thousand and Seven Hundred) only and cheque no.365639 dated 

31.12.2008 for a sum of Rs.16,020/- (Rupees Sixteen Thousand and Twenty) 
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only. Both the aforesaid cheques drawn on United Bank of India, Athgaon, 

Guwahati-781001, Assam in favor of the complainant’s company. The 

complainant deposited the aforesaid cheques in the bank account of the 

complainant company in the Industrial Co-operative Bank Ltd., Noonmati, 

Bamunimaidam, Guwahati, Assam for encashment but both the cheques 

were dishonored due to “funds insufficient”. Accordingly, the banker of the 

complainant company returned the aforesaid 2 (two) cheques to the 

complainant company along with 2 (two) dishonored memos/cheque 

returning memorandums dated 26.12.2008 and 01.01.2009 respectively 

showing the reason of dishonor as “funds insufficient”. After receiving the 

aforesaid dishonored cheques, the complainant sent 1 (one) written demand 

notice dated 06.01.2009 through his advocate vide registered post with 

acknowledgement due on 07.01.2009 to the accused, informing him 

regarding the dishonor of both the cheques as well as demanding the cheques 

amounts from him. The accused received the demand notice on 13.01.2009 

on his addresses but he did not pay the amount of both the cheques. The 

accused despite of receipt of the demand notice failed to pay the cheque 

amounts to the complainant with dishonest and malafied intention. Hence 

this case. 

 

2.  On receipt of the complaint learned C.J.M., Kamrup(M),   Guwahati, 

transferred the same to this court for trail. Accordingly, on the basis of 

complaint and written initial deposition submitted by the complainant U/s 200 

of Cr.P.C., cognizance of offence U/s 138 of Negotiable Instrument Act, 1881 

(hereinafter referred as N.I. Act) was taken. Thereafter, accused appeared 

before this court. Particulars of offence u/s 138 of N.I. Act read over and 

explained to the accused person to which he pleaded not guilty and claimed 

to be tried. 
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3.  The prosecution adduced evidence of 3 (three) P.W.s. Statement of accused 

U/s 313 of Cr.P.C is recorded. The defence declined to adduce evidence. The 

defence plea as revealed from the statement of the accused in his 

examination U/s 313 Cr.P.C. is that the cheques were issued as security but 

the complainant submitted the same fraudulently. Arguments are heard as 

advanced by learned counsel for both the parties. I have perused the 

evidence on record carefully. 

 

4.  Upon hearing and on perusal of the record I have framed the following 

points for determination in order to arrive at a definite finding as regards 

the dispute in this case :-  

 

i) Whether the case is maintainable or not?  

 

ii) Whether the accused issued the cheques bearing nos. 465553 dated 

24.12.08 and 365639 dated 31.12.2008 in favour of the complainant for 

discharging of a legally enforceable debt or liability?  

 

iii) Whether the cheques were dishonoured for insufficient funds in the 

account of the accused? 

 

iv) Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheques?  

 

v) Whether the accused has failed to repay the cheques amounts to the 

complainant within stipulated period and there by committed the offence 

under section 138 of the Negotiable Instruments Act, 1881? 
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DISCUSSION, DECISION AND REASONS FOR DECISION: 

 

5.  Point For Determination No.(i): Whether the case is maintainable or 

not? 

 

6.  P.W.1 Sri Tapan Chaudhury, reiterated the facts of complaint in his evidence 

on affidavit except the fact that he is the manager of the complainant “firm”. 

The copy of authority letter is produced and exhibited as Ext.1. The signature 

of the one of director namely Prakash Mall is exhibited as Ext.1(1).   

 

7.  The learned counsel for the accused has argued that the complainant in this 

case is a company and the same is not represented by a proper authorised 

person as required by the Law as such the complaint is not maintainable. It is 

further argued that although for creating some confusion the P.W.1 in the first 

line of the paragraph no.1 of his evidence on affidavit stated that “he is the 

manager of complainant firm” but in the later part of the same paragraph as 

well in the complaint it is an admitted fact that the complainant is a company. 

Moreover, when the word “Private Limited” is used by the complainant then it 

could be well presume that the complainant is a company limited by shares. 

The learned defence counsel in support of his submission that the complaint is 

not maintainable relied upon the following judgements: a) M/s Swastik 

Coaters Pvt. Ltd. Vs. M/s Deepak Brothers and Ors. reported in 

1997Cri.L.J.1942, b) Director, Maruti Foods and Firms Pvt. Ltd. Vs. Basanna 

Pattekar reported in 2008Cri.L.J.157 and c) State Bank of Travancore Vs. 

Kingston Computers India Pvt. Ltd. reported in (2011)11SCC524. I have 

perused the judgments and found to be relevant in the context of this case.  

 

8.  Now, Section-142 of the N.I. Act provides the procedure for lodging complaint 

in cases under N. I. Act and as per the said section no Court has the power to 
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take cognizance for an offence U/s 138 of N. I. Act without a written complaint 

by the payee or the holder of the cheque in due course. The mandate of the 

statute is, for taking cognizance of offence U/s 138 of N. I. Act, there must be 

a written complaint filed either by the payee of the cheque or by the holder in 

due course of the cheque. It is also laid down in a catena of decisions Viz. A. 

C. Narayanan’s Case of Hon’ble Apex Court i.e. Criminal Appeal No. 73 of 2007 

etc. that a complaint under the Act filed by the authorized agent/attorney 

holder of the payee or holder in due course of the cheque are also 

maintainable.  

 

9.  Evidently, Section 142 of the N. I. Act only requires that a complaint shall be 

in the name of the payee or the holder in due course. When the payee is a 

natural person, he himself can file a complaint or can do the same through his 

authorized representative in whose favour he has given the power of attorney 

or authority letter. But when the payee or the holder in due course, as the case 

may be, is an artificial or juristic person, such as body corporate or a Company 

constituted under the companies Act, the question may arise as to who would 

file the complaint, in as much as, the Company being a juristic person is not 

capable of coming to the Court. Therefore, whenever, a complaint has been 

filed by a Company or a juristic person, it must be represented by a natural 

person who can be called a “de facto” complainant. Here in this case, the 

question arises is, as to who can represent a Company in a proceeding U/s 138 

of N.I. Act. We get the answer to this question in a plethora of decisions by 

Honble Apex Court viz National Small Industries Corporation – Vs - S t a t e ( 

N C T o f D e l h i ), Dale & Carrington Investment (P) Ltd. and Another – Vs 

– P.K. Prathapan and Others (2005) 1 SCC 212 wherein it is held that a 

Company being an incorporeal juristic person, acts through its Board of 

Directors and the Board of Directors takes decision for the activity of the 
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Company by adopting resolution in its meeting or as per the memorandum 

and articles of the Company. Thus when the payee in case of N.I. Act cases 

are company or a juristic person then it can be represented by a power of 

attorney holder who will act as a “de facto” complainant, upon whom the 

authority is conferred by the board of directors of the company by taking a 

resolution.  

 

10. Now the next question that arises is if a “de facto” complainant or a power of 

attorney holder can further sub delegate his power. In the case of A.C. 

Narayanan Vs. State of Maharashtra, Crl. Appeal No.73 of 2007, the Hon’ble 

Apex court has dealt with the question as to whether a person authorized by a 

Company or Statute or Institution can delegate powers to their 

subordinate/others for filing a criminal complaint and has held that: Whether 

the power of attorney holder will have the power to further delegate the 

functions to another person will completely depend on the terms of the general 

power of attorney. As a result, the authority to sub-delegate the functions must 

be explicitly mentioned in the general power of attorney. Otherwise, the sub 

delegation will be inconsistent with the general power of attorney and thereby 

will be invalid in law.  

 

11. Thus from the aforesaid proposition of law it is transpired that sub-delegation 

of power by a power of attorney holder is not permissible, if the authority to sub 

delegate the powers/functions are not explicitly mentioned in the General 

Power of Attorney. 

 

12. Keeping in view the above proposition of law let me now turn to the facts and 

evidence of the instant case. In the case in hand, the complaint was filed and 

proceeded by Sri Tapan Chaudhury, while deposing in Court produced and 
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proved an authority letter which has been marked as Ext.1. Ext-1 transpires 

that P.W.1 was authorized vide Ext.1 by one of the directors of the complainant 

company, Mr. Prakash Mall. Ext.1 does not discloses as to whether there 

is an existing board resolution of board of directors giving power to 

Mr. Prakash Mall to being a power of attorney holder of the 

complainant company to initiate proceeding against persons on 

behalf of the company, having further power of sub-delegating his 

power to any other authorised person. From the Ext.1 it appears that Mr. 

Prakash Mall himself is not the power of attorney holder of the complainant 

company by some resolution of the board of directors of the company as such 

the question of his further delegation of power to the P.W.1 for initiating 

proceeding on behalf of the company does not arise. Hence, it is crystal clear 

that Sri Tapan Chaudhury not at all an authorized representative of the 

complainant company having locus standi to initiate this proceeding against 

the accused under the provision of N.I. Act.  

 

13. It is the cardinal principle of the administration of criminal justice that 

prosecution has to prove it’s case beyond reasonable doubt and the present 

case cannot be an exception to that. There is indeed no dispute about it that 

complaint can be filed by the payee through its agent or power of attorney 

holder. But if the person giving authority in favour of others, himself lacks the 

authority then the authority holder cannot claim to have derived any authority 

under such authority letter.    

 

14. In view of what has been discussed hereinabove I am of the considered view 

that complainant has measurably failed to prove beyond reasonable doubt that 

the P.W.1 was authorized by the complainant Company being the juristic 

person. When the natural person “de facto complainant‟  had no authority then 
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the complaint cannot be held to have been filed by the payee, the Company, as 

required by Clause (a) of Section 142 of N.I. Act and therefore the case is not 

maintainable. 

 

15. DECISION: The case is not maintainable.  

 

16. Point For Determination No.(ii): Whether the accused issued the 

cheques bearing nos. 465553 dated 24.12.08 and 365639 dated 

31.12.2008 in favour of the complainant for discharging of a legally 

enforceable debt or liability? 

 

17. The plea of defence in respect of issuance of the cheques is that same are 

issued as security cheques. The learned defence counsel during argument 

referring to cheque nos. of both the cheques and submitted that deference 

between both the cheque nos. is of 10,000 (Ten Thousand) variations. Hence, 

it could be presumed that both the cheques were issued as security cheques.  

 

18. P.W.1 proved the cheque bearing no.465553 dated 24.12.08 for a sum of 

Rs.30,700/- (Rupees Thirty Thousand and Seven Hundred) only and the 

cheque no.365639 dated 31.12.2008 for a sum of Rs.16,020/- (Rupees Sixteen 

Thousand and Twenty) only drawn on United Bank of India, Athgaon, 

Guwahati-781001 respectively as Ext.2 and Ext.3. He further proved the 

signatures of the accused over Ext.2 and Ext.3 respectively as Ext.2(1) and 

Ext.3(1).  

 

19. During recording of statement of accused U/s 313 of Cr.P.C. the accused has 

not denied the fact of supply of goods to him by Complainant Company. 

Further, P.W.2 Sri Pinku Sharma, the Branch Manager of Union Bank of India, 

Athgaon Branch during cross examination specifically deposed that Ext.2 and 
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Ext.3 both the cheques may be issued within the span of 6 days. The bank can 

issue two cheque books in between 24.12.2008 to 31.12.2008 if the cheque 

books are available. 

 

20. Now, so far the accused has not denied the fact of supply of goods to him by 

the complainant company and P.W.2 has confirmed the possibility of issuance 

of 2 (two) cheques within a span of 6 days, I am of the opinion that the 

presumption U/s 139 of N.I. Act in favour of the complainant that the 

complainant received the cheques in discharge of legally enforceable debt or 

liability has remain unrebutted. Hence, I hold that the accused issued the 

cheques bearing nos. 465553 dated 24.12.08 and 365639 dated 31.12.2008 in 

favour of the complainant for discharging of a legally enforceable debt or 

liability.  

 

21. DECISION: The accused issued the cheques bearing nos. 465553 dated 

24.12.08 and 365639 dated 31.12.2008 in favour of the complainant for 

discharging of a legally enforceable debt or liability. 

 

22. Point For Determination No.(iii): Whether the cheques were dishonoured 

for insufficient funds in the account of the accused? 

 

23. P.W.1 proved the cheque dishonored memos dated 26.12.2008 and 

01.01.2009 vide which respective cheque bearing nos.465553 and 365639 

were returned with respective notes that funds insufficient as Ext.4 and Ext.5. 

Further the respective notes of “fund insufficient” are proved as Ext.4(1) 

and Ext.5(1). 
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24. P.W.2 and P.W.3 Sri Rabin Kalita, Manager of Industrial Cooperative Bank Ltd., 

Noonmati Branch corroborated P.W.1 in respect of the fact that cheques issued 

by the accused in favour of the complainant dishonoured due to reason fund 

insufficient in the account of the accused.  

 

25. Hence, considering the evidence of prosecution I am of the opinion that it is 

proved that the cheques were dishonoured for insufficient funds in the account 

of the accused. 

 

26. DECISION: The cheques were dishonoured for insufficient funds in the 

account of the accused.  

 

27. Point For Determination No.(iv):Whether the accused received the 

demand notice issued by the complainant regarding the dishonour 

of the cheques? 

 

28. The accused during statement recorded U/s 313 of Cr.P.C. denied of receiving 

any demand notice issued the complainant.  

 

29. P.W.1 during cross examination confirmed the fact that the accused received 

the notice on 13.01.2008 send by his company on 06.01.2009 and the notice 

intimating about the dishonor of cheques and asking for the cheque amounts 

was made only on 06.01.2009. Moreover, P.W.1 proved the demand notice 

dated 06.01.2009 U/s 138 of N.I. Act issued through his engaged counsel Sri 

Dilip Kr. Kothari as Ext.6 and signature of the engaged counsel as Ext.6(1). 

He further proved the postal receipts of sending the demand notices to the 

accused in his 2 (two) separate addresses as Ext.7 and Ext.8 and also proved 

the acknowledgement cards as Ext.9 and Ext.10. 
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30. Hence, in view of the aforesaid proved and confirmed facts I am of the opinion 

that the accused received the demand notice issued by the complainant 

regarding the dishonour of the cheques. 

 

31.   DECISION: The accused received the demand notice issued by the 

complainant regarding the dishonour of the cheques. 

 

32. Point For Determination No.(iv):Whether the accused has failed to repay 

the cheques amounts to the complainant within stipulated period 

and there by committed the offence under section 138 of the N. I. 

Act? 

 

33. The offence U/s 138 of the N. I. Act is complete on the satisfaction of certain 

conditions which are: that the cheque has to be issued on the account 

maintained by the accused and that the cheque has to be issued for the 

discharge of a debt or liability. It is further provided that the said cheque has 

to be deposited within three months of its issuance or within its validity and 

that the notice regarding the dishonour of the cheque for insufficient funds 

ought to be given within 30 days of the receipt of information regarding the 

dishonour.   

 

34. In this instant case in hand, it is already held in point for determination no.1 

that the case is not maintainable and when the case itself is not maintainable, 

the accused cannot be booked U/s 138 N. I. Act, as such this point does not 

require any further discussions.   

 

35. In view of the aforesaid discussions and the decisions reached in the foregoing 

points for determinations, it is held that the accused has not committed 
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offence U/s 138 of the N. I. Act, 1881 as such the accused is acquitted from 

the charge of this case U/s 138 of the N. I. Act, 1881.  

 

                          O R D E R 

The accused Sri Kashul Kishore Singh is acquitted from the charge of this case 

U/s 138 of the N. I. Act, 1881 and set at liberty.  

 

The accused is directed to furnish fresh bail bond U/s 437A Cr.P.C. and till then 

the bail bond executed by the accused and his surety is extended for the next 

six months.  

 

    Given under my hand and seal of this Court on this 12th day of March, 2018. 

 

      DICTATED & CORRECTED BY ME              (AMARENDRA HAZARIKA) 

                                                     JUDICIAL MAGISTRATE 1ST
 CLASS  

                                                        KAMRUP(M), AT GUWAHATI 
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                         A P P E N D I X 

 

  PROSECUTION EXHIBITS: 

  Ext.1 ….. The Authority Letter dated 02.01.2009,  

  Ext.2 …. The cheque bearing no.465553 dated 24.12.08, 

  Ext.3 …. The cheque bearing no.365639 dated 31.12.2008, 

  Ext.4 …. The Dishonour Memo dated 26.12.2008, 

  Ext.5 …. The Dishonour Memo dated 01.01.2009, 

  Ext.6 …. The demand notice dated 06.01.2009,  

  Ext.7 and 8 …. The postal receipts,  

  Ext.9 & 10 …. The Acknowledgement Cards,  

  Ext.11 …. Certified copy statement of account of the accused and 

  Ext.12 …. Certified copy statement of account of the complainant.  

 

  DEFENCE EXHIBITS: 

     Nil. 

 

  WITNESSES FOR THE PROSECUTION: 

  P.W.1 ..... Sri Tapan Chaudhury, the authorized agent of the complainant,  

  P.W.2 ..... Sri Pinku Sharma, the Branch Manager of Union Bank of India and 

  P.W.3 ..... Sri Rabin Kalita, Manager of Industrial Cooperative Bank Ltd. 

 

  DEFENCE WITNESSES : 

      Nil.      

 

                                                    (AMARENDRA HAZARIKA) 

                                                     JUDICIAL MAGISTRATE 1ST
 CLASS  

                                                        KAMRUP(M), AT GUWAHATI 


