
 

      IN THE COURT OF CIVIL JUDGE NO: 1, KAMRUP(METRO),  

                                       AT GUWAHATI 

 

Present: Sri K. Sharma Pathak, A.J.S. 

 

Dated the 14th   day of March, 2018. 

 

                                   M.S. NO.118/96 

 

M/s. J.D. Pharmaceuticals & Ors. 

                                                              ………Plaintiffs 

 

-VS- 

The State of Assam & Ors. 

                                                             ………Defendants 

 

 

This suit coming on for final hearing on 09/02/2018 in the presence 

of-    

                                       

 

Sri S.P. Roy and Sri A.K. Roy,Advocate.: Advocate for the plaintiffs.                                              

       

 

Sri Hemen Nath, Advocate.  :Advocate for the defendant. 

 

 

and having stood for consideration to this day,the Court delivered the 

following judgment-  

 



The plaintiff No.1 is a registered partnership firm and plaintiff Nos 

2,3, and 4 are its partners having business at Guwahati and the plaintiffs 

had obtained drug license to manufacture medicine for sale in the said 

license renewed up to 1992 and thereafter had filed an application for 

renewal of the license on 25/1/1993 before the defendant No.3 and renewal 

application was received on 27/4/93 by defendant No.3, but has not 

renewed the license to the plaintiff with ulterior motive and one chemist 

serving under the plaintiff’s resigned due to his personal reason vide letter 

dated 11/6/93 and was released from service on 1/8/93 and thereafter on 

4/8/93, the drug Inspector visited the factory premises of the plaintiff’s and 

told the production chemist to take stock position of finished products and 

prepare a list of stock on 4/8/93. Thereafter, the Drugs Controller, Assam 

vide letter dated 6/8/93 ordered the plaintiffs to stop manufacture and sale 

of drug from the factory forthwith. Thereafter, the plaintiff’s requested the 

Drugs Controller, Assam to allow them to sell the medicines which were 

already tested from the stock which was already available on or before 

5/8/93 and if the order dated 6/8/93 is not withdrawn the product may 

cross the expiry date and thereafter on 17/8/93 the Drug Controller along 

with Senior Inspector of Drugs visited the factory premises of the plaintiffs 

in their absence and threatened the Manufacturing Chemist of the plaintiff 

and forcibly obtained a letter from him stating that there are no raw 

materials tested and untested available in the factory and manufacture of 

the drug is stopped since 1/8/93 and the stock register and production 

register could not be furnished as the keys of the Almirah was not available. 

Thereafter, on 21/8/93, the Drugs Controller, Assam issued letters to the 

plaintiffs stating that as the Analytical Chemist has resigned from 

manufacturing unit on 11/6/93, hence manufacturing of drugs cannot be 

done without analysing the raw materials and plaintiff No.1 was asked to 

show cause as to why the manufacturing license should not be 

suspended/cancelled for violation of the conditions and accordingly vide 

letter dated 6/8/93, the plaintiffs have been stopped from sale of 

manufactured goods which were manufactured prior to issue of the said 

letter. 



Hence, this instant suit praying for a decree of realisation of Rs. 

4,831,274.57 as damages/compensation with interest @ 25.25% with cost 

of the suit. 

 Defendant contested the suit filing written statement by stating that 

the suit is not maintainable, barred by the limitation, bad for non-joinder of 

necessary parties. It is further pleaded that it is the duty of the Drugs 

Control Department to inspect the manufacturing process of the licensed 

premises to ascertain whether the drugs manufactured by the firm is in 

accordance with the provisions of the Rules or not and further it is the duty 

of the manufacturing chemist to maintain the record up to date relating to 

stock position in the factory and the actions taken by defendant’s were as 

per the provisions of the Drugs and Cosmetic Act, 1940 and since the 

plaintiffs firm had no Analytical Chemist, hence they cannot manufacture 

any medicine under the law. The suit filed by the plaintiff does not have any 

merit and deserve to be dismissed. 

 

 From the perusal of the pleadings of both the parties, the following 

issues were framed by my Learned predecessor. 

 

1. When it is any cause of action for the suit? 

2. Where are the suit is maintainable in its present form? 

3. Whether the plaintiffs have violated the terms and conditions for 

renewing their license? 

4. Whether there was a chemist in the factory after 1/8/93? 

5. Whether the plaintiff submitted false bill for supply of medicine 

and refunded Rs. 25,272/on detection of false bill? 

6. Whether the plaintiff had violated the provisions of Assam 

Preferential Store Purchase Act, 1989 in supplying medicine to 

the districts directly? 

7. Whether the plaintiff laid off their workers from the factory due 

to non-availability of raw materials? 

8. To what reliefs the parties are entitled to? 

 

 



Both sides examine witnesses and exhibited documents in support of 

their contentions. 

I have heard the arguments of the learned counsels for both the 

parties and also gone through the evidence on record.  

My findings on the issues framed are as follows- 

 

Issue No.1: 

The plaintiff being a firm, is a medicine manufacturing unit having 

license for production and sale of drugs and it is stated that the defendants 

visited the factory premises of the plaintiff and inspected the stock position 

and thereafter sent a letter stating that manufacture and sale of drug from 

the factory be stopped immediately as there is no analytical chemist, and 

thereafter the plaintiff requested the concerned authorities to allow sale of 

those drugs that were available on or before the visit of the officials as the 

drug’s on stock were already tested by the analytical chemist, who resigned 

thereafter. But the defendants instead of allowing sale of the drugs issued 

various letters and also a show cause notice as to why their license should 

not be suspended. 

The defendants denied the allegations and contended that the 

authorised offices were legally empowered to visit the factory premises and 

take stock of the available product of the firm and since the plaintiffs firm 

had no Analytical Chemist, hence they cannot manufacture any medicine 

under the law. 

So there appears to be a genuine dispute between the parties for 

adjudication and the facts stated in the plaint discloses a cause of action. 

Hence, this issue is decided in favour of the plaintiff.   

 

Issue No.2: 

 The defendants have raised a plea that the suit is not maintainable, 

but have not specifically stated on what ground the suit is not maintainable. 

But from the perusal of the pleadings, more particularly, the written 

statement, it appears that the plea of maintainability have been raised on 

the ground that the plaintiffs were barred under the law to manufacture and 



sell drugs in absence of an Analytical Chemist in their factory.  

 The plaintiff has categorically stated that the drugs that were 

available on stock at the time of inspection by the Drug Inspector was 

previously checked and tested by the analytical chemist prior to his 

resignation and hence they may be allowed to sell them in any restriction to 

such sale of the available stock will destroy the product as it will cross the 

expiry period and cause major financial loss to the plaintiffs. The inspection 

of the factory by the officials of the Drugs Control, Assam was done on 

4/8/93 while according to the plaintiff, the Analytical Chemist resigned from 

their factory on 11/6/93 and was formally released from service on 1/8/93. 

Thereafter, various communications were made between the plaintiff and 

the defendants and the suit has been filed on 15/11/95, which is within the 

period of limitation. The plaintiff has alleged arbitrariness, malafide as well 

as deliberate inaction of the defendants resulting in financial loss. Hence the 

suit is maintainable in its present form. 

 

This issue is accordingly decided in favour of the plaintiff. 

 

Issue No.3 & 4: 

As both these issues are co-related I propose to decide them 

together for sake of convenience and brevity. 

 PW1 has deposed that the Analytical Chemist resigned from the firm 

on 11/6/93 and his resignation was accepted and he was released from 

service on 1/8/93 and thereafter on 4/8/93, the Drug Inspector visited the 

factory premises of the plaintiff and inspected the stock position of the 

finished products and thereafter the letter was sent to the plaintiff dated 

6/8/93, wherein the plaintiffs were ordered to stop manufacture and sale of 

drug from the factory as the Analytical Chemist has resigned and the order 

was made effective from 5/8/93. It is further deposed that after receiving 

the letter dated 6/8/93, the plaintiffs wrote a letter to the Drugs Controller, 

Assam informing that already tested raw materials can be processed as the 

manufacturing department is equipped with a Manufacturing Chemist and 

stocks which were available before 5/8/1993 were already tested by the 



their Analytical Chemist before his resignation. It is also deposed that 

license of the plaintiffs were renewed up to 1992 and thereafter an 

application for renewal of the license was filed on 25/1/93 before defendant 

No.3 with the requisite fee but no communication has been made to the 

plaintiffs regarding the fate of their application for renewal. 

DW1 in his cross-examination has stated that application for renewal 

was received vide Ext.6 and as per official record they do not have anything 

to show the cancellation or suspension of the drug license of the plaintiff. It 

is also stated by the witness in cross that record does not reflect as to 

whether the renewal application dated 25/1/93 has been rejected. 

Exhibit 4 and 5 are the two licenses standing in the name of the plaintiff’s 

factory, were issued on 24/10/87. The validity of the license in Form 25 and 

Form 28, as per Rule 72 and Rule 77 of the Drugs and Cosmetics Rules, 

1945 is for five years on and from the date on which it is granted. 

The plaintiff has applied for renewal of the license by letter dated 

25/1/93, that is within the validity period and hence they were entitled 

under the law to manufacture drug in their premises. 

Exhibit 7 is the letter given by the Analytical Chemist offering his 

resignation to the plaintiff on 11/7/93 and his resignation was accepted and 

was released from service from the company from 1/8/1993 and Exhibit 14 

is the letter of resignation tendered by the Manufacturing Chemist to the 

plaintiffs firm and accordingly he was released from the services from 

19/8/93. The Exhibit 7 and 8 indicates that the factory of the plaintiff was 

without any Analytical Chemist and Manufacturing Chemist after 19/8/93. 

From the evidence on record, it appears that inspection by the officials in 

the factory of the plaintiff was done on 4/8/93 and on 17/8/93. It appears 

that during the first inspection dated 4/8/93, the Analytical Chemist was not 

there as he was relieved from services on 1/8/93. But the factory was 

running with a Manufacturing Chemist, who was even present during the 

second inspection carried by the officials in the factory of the plaintiff on 

17/8/93. 

But as per the Drugs and Cosmetic Act and relevant Rules framed 

there under, a drug manufacturing unit cannot function without an 



Analytical Chemist. The plaintiff’s firm was running without an Analytical 

Chemist since 1/8/93 and the inspection by Drug Inspector was done 

4/8/93. 

Ext.15 is the letter dated 21/8/93 issued by the Drugs Controller, 

Assam to the plaintiff to show cause as to why action shall not be taken 

against the plaintiff for running the factory without an Analytical Chemist 

after 1/8/93. 

The inspecting team on 17/8/93, found no raw materials tested as 

well as untested available in the factory of the plaintiff and this was certified 

by the Manufacturing Analyst of the plaintiff present at the time of 

inspection. Moreover, PW1 in his cross-examination has stated that he is not 

challenge the letter dated 6/8/93, by which the direction was issued to the 

to the plaintiff’s factory to stop manufacturing and sale of drugs fortwith 

due to absence of Analytical Chemist and this apart PW1 also admitted in 

his cross-examination that he has not given any reply to the show cause 

notice dated 21/8/93(Ext.15). 

Hence, Issue No.3 is decided in favour of the plaintiff, while Issue 

No.4 is decided against the plaintiff. 

 

Issue No.5 & 6: 

As both these issues are co-related I propose to discuss them 

together for sake of brevity. 

DW1 has deposed that the plaintiffs firm submitted bills to ASIDC for 

supply of certain medicines to the district of Karbi Anglong, Darrang, 

Morigaon, Jorhat and Nalbari before 31-3-93, but as per a report and 

certificate issued by the Analytical Chemist of the plaintiff firm dated 3/4/93, 

it reveals that the firm did not manufacture capsule Chloramphenicol 250 

mg. Batch No.52 and 52A till 31-3-1993 and this apart, the plaintiff had also 

submitted bills on 10/9/92, showing supply of certain medicines/tablets to 

Additional Chief Medical and Health Officer for a sum of Rs. 25,272/without 

actually supplying the medicine, for which payment was made in the month 

of March, 1993, which was later refunded by the plaintiff. It is further 

deposed that on enquiry it was found that the plaintiffs firm submitted 



1,99,000 tablets of Analgin I.P 500 mg, Batch No.89 but claimed to have 

supplied 5 lakhs tablets of same batch number to Sonitpur and Darrang 

districts, for which a show cause notice was issued to the plaintiff on 

13/5/93. 

Exhibit H is the letter dated 5/8/93 issued by the ASIDC informing 

Director of Health Services that are plaintiff did not supply the medicine 

having batch number 52 and 52A, Exhibit I is the letter dated 27/8/93 

issued by the Additional Chief Medical and Health Officer, Karbi Anglong to 

the Drug Controller, Assam, exhibit J is the show cause notice dated 4/9/93, 

exhibit L is the enquiry report dated 3/4/93 submitted by the Senior 

Inspector of Drug and Ext. M is this show cause notice dated 13/5/93 issued 

by the Drug Controller, Assam. 

It is also deposed by DW1 that plaintiffs firm have supplied medicine 

to different districts directly and not through Assam Small Industries 

Development Corporation(ASIDC), which is illegal and violative of the 

provisions of Assam Preferential Stores Purchase Act, 1989, and exhibit N is 

the letter dated 4/12/92 from ASIDC to Drug Controller, Assam informing 

that the plaintiff firm did not supply medicine through ASIDC. 

The evidence of the defendant could not be demolished by the 

plaintiff during his cross-examination and the various communications as 

well as the exhibits made by the defendants in support of their allegations 

remained un-rebutted during trial. 

During cross-examination the plaintiff has taken the plea that the 

allegations made by the defendant in his evidence in affidavit in  paragraphs 

24 to 28 does not find a place in the written statement. The plea of the 

plaintiff does not hold much water, as the contents of the evidence in 

paragraphs 24 to 28 are available in the amended written statement filed by 

the defendants on 21/8/03. 

The evidence of DW1 remain unshaken during the cross-examination 

and the documents exhibited in support of their contentions are free from 

any suspicion so as to enable the court to tilt the balance in the favour of 

the plaintiff. 

 



Now from a discreet perusal of the evidence on record, both oral as 

well as documentary, it transpires that at the time of inspection of the 

premises of the factory of the plaintiff there was no Analytical Chemist 

working with the plaintiff as mandated by the law. Moreover, the plaintiff 

could not show with convincing evidence that the available stock which was 

found by the officials of the Drugs Department, Government of Assam, were 

already tested by the Analytical Chemist before his resignation and release 

from service. On the contrary, the report of the Manufacturing Chemist 

working with the plaintiffs firm who was available at the time of inspection 

certifies that no raw materials tested as well as untested were available in 

the factory of the plaintiff. In order to negate, the plaintiff could have 

examined the Manufacturing Chemist in support of his contentions, which 

has not been done in the instant case. 

 

Hence, both these issues are decided in favour of the defendants. 

 

Issue No.7: 

DW1 deposed that the plaintiff firm laid off each workmen for non-

availability of raw materials and fund and published a public notice on 

5/8/93 in the Assam Tribune and accordingly on 6/8/93, the Drug 

Controller, Assam directed the plaintiffs firm to stop manufacturing and sale 

of drugs as per the provisions laid down under the Drugs and Cosmetic 

Rules, 1945. 

PW1 in his cross has categorically admitted that when there is no 

supply of raw materials then the factory has to be closed and in his factory 

there was a lockout and workmen were laid off and this was published in 

the newspaper on 5/8/93. 

So, this issue is decided accordingly. 

 

Issue No.8: 

In relevancy to the discussions made above, it is clear that plaintiff 

has not been able to prove his case with clear, cogent, convincing and 

corroborative evidence and is therefore not entitled to the reliefs as prayed 



for. Hence, this issue is decided accordingly. 

 

                        

ORDER 

 

The suit is dismissed on contest with costs.               

Prepare a decree accordingly and put up for signature within fifteen 

days from today, latest on 29-3-18. 

 

 

 

K.S.Pathak 
Civil Judge, No.1 

Kamrup(M) 
 


