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                        C.R. No. 2651/2015 

       North East Reason Finservice Ltd. -Vs- Mr. Aolepshi Jamir 

DISTRICT:: KAMRUP(M) 

 

 IN THE COURT OF THE JUDICIAL MAGISTRATE 1 ST CLASS, AT GUWAHATI 

                     

                        C. R. Case No.2651/15 

         U/S 138 of Negotiable Instrument Act, 1881 

 

                    North East Region Finservice Ltd., 

                  Represented by Sri Kamal Deka, 

                  Executive Supervisor, Regional Office, 

                  Guwahati-4, Assam.  

                                               …………….. Complainant   

                               -Vs- 

                     Mr. Aolepshi Jamir, 

                   S/o. Akang Jamir, 

                   C/o. North east Food Centre, 

                   Lakhimi Market, Near Citi Mart, 

                   P.O. Ulubari, P.S. Paltan Bazar, 

                   Guwahati-781007, Assam. 

                                                    .............. Accused Person 

 

PRESENT:  

Sri Amarendra Hazarika, AJS. 

Judicial Magistrate 1st Class, 

At Guwahati : Kamrup(M). 

 

Offence explained on: 10.06.2016, 

Evidence Filed and recorded on: 07.02.2017 and 04.10.2017, 

Argument heard on: 12.03.2018 and 

Judgment delivered on: 16.03.2018. 
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Advocates who appeared in this case are- 

For the Prosecution: Mr. I. Ali and Mr. S. Kalita, 

For the Defence: Mr. A. Rahman and Mr. R. Sharma.  

 

 

                          J U D G M E N T 

 

1.  The case of the prosecution in brief is that one Sri Satish Chandra Nath, 

Deputy Manager No.II of North East Region Finservices Ltd. lodged a 

complaint before the learned C.J.M., Kamrup (M), Guwahati stating inter alia 

that he is a legal representative of the complainant company. Accused Mr. 

Aolepshi Jamir applied for a business loan of Rs.1,20,000/- (Rupees One Lakh 

Twenty Thousand) only from the complainant for upgrading his business for a 

term period of 36 (thirty six) months with an interest at the rate of 2% for the 

first 6 (six) months and at the rate of 1.5% thereafter vide application dated 

30.12.06. After verification, the complainant sanctioned the loan vide 

sanction order memo no. NEREFS/BL/07/2006 dated 30.12.06. Accordingly, 

the accused received the loan amount of Rs.1,20,000/- (Rupees One Lakh 

Twenty Thousand) only vide cheque no.478176 dated 08.01.07 of Vijaya 

Bank, R.G.B. Road Branch, Guwahati. Accused acknowledged the receipt of 

entire loan amount by issuing money receipt dated 07.01.07 in favour of the 

complainant. The accused has the balance amount of Rs.36,282/- (Rupees 

Thirty Six Thousand Two Hundred and Eighty Two) only to be repaid to the 

complainant. The complainant sent notice asking for payment of the 

aforesaid amount and the accused sent reply denying any overdue. In the 

counter reply dated 14.08.15 sent by the complainant through his advocate, 

the accused was shown his loan statement and the overdue amount. 

Thereafter the accused issued an account payee cheque vide no.357023 

dated 23.09.15 for an amount of Rs.36,282/- (Rupees Thirty Six Thousand 
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Two Hundred and Eighty Two) only in favour of the complainant drawn at 

State Bank of India, Silpukhuri (Evening Branch), Guwahati. The complainant 

deposited the cheque in the aforesaid bank for realization of the amount but 

the cheque was dishonored for the reason “funds insufficient”. Same is 

communicated to the complainant by the bank vide return memo dated 

29.09.15. Thereafter the advocate for the complainant send a demand notice 

on 16.10.15, demanding the payment of money of Rs.36,282/- (Rupees 

Thirty Six Thousand Two Hundred and Eighty Two) only from the accused 

within a period of 15 days from the date of receipt of the notice. The accused 

person refused to accept the demand notice as remarked by the postman 

over the envelop and same is deemed to be served. Thereafter finding no 

other means the complainant filed this instant case. 

 

2.  On receipt of the complaint learned C.J.M., Kamrup (M), Guwahati, 

transferred the same to this court for trail. Accordingly, on the basis of 

complaint and written initial deposition submitted by the complainant U/s 200 

of Cr.P.C., cognizance of offence U/s 138 of Negotiable Instrument Act, 1881 

(hereinafter referred as N.I. Act) was taken. Thereafter, accused appeared 

before this court. Particulars of offence u/s 138 of N.I. Act read over and 

explained to the accused person to which he pleaded not guilty and claimed 

to be tried. 

 

3.  Subsequently during trial, due to resignation of the earlier authorized 

representative Sri Satish Nath the present authorized representative Sri 

Kamal Deka substituted in his place.    

 

4.  The prosecution adduced evidence of only 1 (one) P.W. Statement of accused 

U/s 313 of Cr.P.C is recorded. The defence declined to adduce evidence. The 
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defence plea as revealed from the statement of the accused in his 

examination U/s 313 Cr.P.C. is that he has already repaid the loan as such he 

has no lawful liability to pay any money to the complainant. Further, at the 

time of taking loan he issued 4 (four) nos. blank cheques. Arguments are 

heard as advanced by learned counsel for both the parties. I have perused the 

evidence on record carefully. 

 

5.  Upon hearing and on perusal of the record I have framed the following 

points for determination in order to arrive at a definite finding as regards 

the dispute in this case :-  

 

i) Whether the case is maintainable or not?  

ii) Whether the accused issued the cheque bearing no.357023 dated 

23.09.15 in favour of the complainant for discharging of a legally 

enforceable debt or liability?  

iii) Whether the cheque was dishonoured for insufficient funds in the account 

of the accused? 

iv) Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheque?  

v) Whether the accused has failed to repay the cheque amount to the 

complainant within stipulated period and there by committed the offence 

under section 138 of the N. I. Act? 

 

DISCUSSION, DECISION AND REASONS FOR DECISION: 

 

6.  Point For Determination No.(i): Whether the case is maintainable or 

not? 
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7.  The learned defence counsel during argument submitted that the original 

authorised representative of the complainant in this case has changed after 

adducing his initial deposition cum evidence and the subsequent authorised 

representative has no locus standi to depose in this case in place of earlier 

authorised representative. Hence, the case is not maintainable.  

 

8.  P.W.1 Sri Kamal Deka reiterated the facts of complaint in his evidence on 

affidavit. He proved his authorization letter as representative of the 

complainant company as Ext.1. The contents of Ext.1 shows that he has 

been appointed as authorized representative by the complainant company 

vide Board of Director’s resolution dated 27.09.2016.   

 

9.  The earlier authorised representative Sri Satish Chandra Nath resigned from 

the complainant company before he could be cross examined by the defence. 

Therefore, in my considered opinion his evidence filed earlier is no evidence in 

the eye of law. Further, the permissibility of substitution of authorised 

representative of a complainant company during trial, in case the earlier 

authorised representative resigns is discussed by Hon’ble Apex Court in 

Associated Cement Co. Ltd. Vs. Keshvanand reported in 

1998CriLJ856. In the said judgment it is held that “no Magistrate shall insist 

that the particular person, whose statement was taken on oath at the first 

instance, alone can continue to represent the company till the end of the 

proceeding. It has been also held that there may be occasions when different 

persons can represent the company. It is open to the de jure complainant 

company to seek permission of the court for sending any other person to 

represent the company in the court. Thus, even presuming that initially there 

was no authority, still the company can, at any stage, rectify that defect. At a 
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subsequent stage the company can send a person who is competent to 

represent the company”.      

 

10. Now, in this instant case in hand the complainant company after resignation of 

the earlier authorised representative Sri Satish Chandra Nath sought permission 

from this court for substituting the present authorised representative Sri Kamal 

Deka and the permission was accordingly given vide order dated 14.12.2016 by 

this court.  

 

11. Hence, in view of the aforesaid discussion the plea of defence that present 

authorised representative has no locus standi to depose in this case in place of 

earlier authorised representative, found to be not tenable. Accordingly, this 

case is found to be maintainable.  

 

12. DECISION: The case is maintainable.  

 

 

13. Point For Determination No.(ii): Whether the accused issued the cheque 

bearing no.357023 dated 23.09.15 in favour of the complainant for 

discharging of a legally enforceable debt or liability? 

 

14. The plea of defence in respect of issuance of the cheque is that actually 4 (four) 

nos. of blank cheques were issued by the accused to the complainant at the 

time of taking loan. Further, the accused has already repaid the entire loan 

amount as such he has no legally enforceable debt towards the complainant. 

Moreover, the debt being a time barred debt is not a legally enforceable debt.  

 

15. The plea of defence that the accused has received only Rs.1,00,000/- (Rupees 

One Lakh) as loan amount instead of Rs.1,20,000/- (Rupees One Lakh Twenty 
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Thousand) is not proved because the accused could have produced his 

statement of accounts for proving the said fact. Mere denial of a fact will not 

amount to proof.     

 

16. P.W.1 proved the loan application letter made by accused before the 

complainant as Ext.2 and signature of the accused as Ext.2(1). He further 

proved the sanctioned order of loan as Ext.3. The money receipt issued by the 

accused is proved as Ext.4 and signature of the accused in the money receipt 

as Ext.4(1). He also proved the counter reply letter issued by the 

complainant’s engaged counsel as Ext.5.  

 

17. During statement recorded U/s 313 of Cr.P.C. the accused admitted the fact of 

taking loan from the complainant after filing application. However, his plea is 

that he took loan of Rs.1,00,000/- (Rupees One Lakh) only and not 

Rs.1,20,000/- (Rupees One Lakh Twenty Thousand) as alleged by the 

complainant. He also denied his signature over Ext.4.  

 

18. P.W.1 during cross examination admitted the fact that total amount of loan was 

Rs.1,20,000/- (Rupees One Lakh Twenty Thousand) and accused already paid 

Rs.1,48,518/- (Rupees One Lakh Fourty Eight Thousand Five Hundred and 

Eighteen) only.   

 

19. The contents of Ext.3 reveals that the EMI was for 36 (thirty six) months i.e. at 

the rate of Rs.2,400/- (Rupees Two Thousand Four Hundred) only per month 

for the first six months (without recovery of the capital amount) and at the rate 

of Rs.5,134/- (Rupees Five Thousand One Hundred Thirty Four) only per month 

for the rest. Hence, the total liability of the accused should be as follows: 
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(Rs.2,400/-× 6=Rs.14,400/-) + (Rs.5,134/- × 30 = Rs.154020/-) = in total 

Rs.1,68,420/-.  

 

20. Now, very interestingly Ext.3 reveals that although the EMI is stated to be for 

36 months but the complainant counted the EMI for 42 months w.e.f. 

08.02.2007 to 08.07.2007 and w.e.f. 08.08.2007 to 08.07.2010. If the EMI of 

42 months is to be paid by the accused then the total liability shall be of 

Rs.1,99,224/- (Rupees One Lakh Ninty Nine Thousand Two Hundred Twenty 

Four) only. But the complainant in the complaint and P.W.1 in his evidence on 

affidavit admitted that the loan was for a term period of 36 (thirty six) months. 

Further, the complainant adduced no evidence for clarifying the ambiguity as to 

the 42 nos. of EMIs. Moreover, both in Ext.3 and Ext.4, I found some over 

writing in the month figure i.e. “07” as appeared in “08.07.2010” without any 

initial, which made the Ext.3 and Ext.4 doubtful.  

 

21. Hence, in my considered opinion the total liability of the accused to repay the 

complainant is for an amount of Rs.1,68,420/- (Rupees One Lakh Sixty Eight 

Thousand Four Hundred Twenty) only out of which the accused person 

admittedly paid Rs.1,48,518/- (Rupees One Lakh Fourty Eight Thousand Five 

Hundred and Eighteen) only. Therefore, legal liability of the accused found to 

be paid toward complainant as (Rs.1,68,420/- - Rs.1,48,518/-) = in total 

Rs.19,902/- (Rupees Nineteen Thousand Nine Hundred and Two) only.    

 

22. So, far the outstanding due is found as Rs.19,902/- (Rupees Nineteen 

Thousand Nine Hundred and Two) only and the issued cheque by the accused 

is found for Rs.36,282/- (Rupees Thirty Six Thousand Two Hundred and Eighty 

Two) only, the possibility of the plea on the part of the accused that the 

complainant has caused one of the cheque dishonored which were given as 
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security by filling it up could not be ruled out. Further the aforesaid facts in my 

considered opinion sufficient for rebutting the presumption U/s 139 of N.I. 

Act in favour of the complainant that the complainant received the cheques in 

discharge of a legally enforceable debt or liability.  

 

23. The learned defence counsel during argument raised another point that legally 

enforceable debt does not mean a time barred debt. I have found very much 

relevancy in the said submission in view of judgments of Hon’ble Andhra 

Pradesh High Court in “Girdhari Lal Lathi Vs. P.T.V. Ramanujachari” 

reported in 1997(2)Crimes658 and of Hon’ble Kerela High Court in 

“Sasseriyil Joseph Vs. Devassia” reported in 2001CriLJ24. From the 

holding of the aforesaid judgments it could be well concluded that if a person 

issues a cheque in respect of a time barred debt then in the event of 

dishonour of the same, the person issuing the cheque will not be liable to be 

prosecuted U/s 138 of the N.I. Act, the debt being not legally recoverable one.      

 

24. In this instant case the date of last EMI is shown as 08.07.2010 and the 

limitation for recovery of the due money started from that date. There is no 

proof of acknowledgement of any debt by the accused within 3 (three) years 

from 08.07.2010. Further, the complainant admitted that on notice being sent 

to the accused, he denied having any liability of payment towards complainant.      

For which the complainant issued Ext.5. Hence, the existing debt of 

Rs.19,902/- (Rupees Nineteen Thousand Nine Hundred and Two) only is not 

found to be a legally enforceable debt recoverable by the complainant from the 

accused.     

 

25. Hence, in view of the aforesaid discussions I am of the opinion that the accused 

has not issued the cheque bearing no.357023 dated 23.09.15 i.e. Ext.6 in 
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favour of the complainant for discharging of a legally enforceable debt or 

liability.  

 

26. DECISION: The accused has not issued the cheque bearing no.357023 

dated 23.09.15 in favour of the complainant for discharging of a legally 

enforceable debt or liability. 

 

27. For the sake of convenience following points for determination are taken 

together: 

 

28. Point For Determination No.(iii),(iv) and (v): Whether the cheque was 

dishonoured for insufficient funds in the account of the accused? 

Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheque? Whether the 

accused has failed to repay the cheque amount to the complainant 

within stipulated period and there by committed the offence under 

section 138 of the N. I. Act? 

 

29. The offence U/s 138 of the N. I. Act is complete on the satisfaction of certain 

conditions which are: that the cheque has to be issued on the account 

maintained by the accused and that the cheque has to be issued for the 

discharge of a debt or liability. It is further provided that the said cheque has 

to be deposited within three months of its issuance or within its validity and 

that the notice regarding the dishonour of the cheque for insufficient funds 

ought to be given within 30 days of the receipt of information regarding the 

dishonour.   
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30. In this instant case in hand, it is already held in point for determination no.2 

that the cheque was not issued towards a legally enforceable debt or liability 

and when the cheque was not issued towards a legally enforceable debt or 

liability, the accused cannot be booked U/s 138 N. I. Act, as such these points 

for determinations does not require any further discussions.   

 

31. In view of the aforesaid discussions and the decisions reached in the foregoing 

points for determinations, it is held that the accused has not committed 

offence U/s 138 of the N. I. Act, 1881 as such the accused is acquitted from 

the charge of this case U/s 138 of the N. I. Act, 1881.  

 

                          O R D E R 

The accused Mr. Aolepshi Jamir is acquitted from the charge of this case U/s 

138 of the N. I. Act, 1881 and set at liberty.  

The accused is directed to furnish fresh bail bond U/s 437A Cr.P.C. and till then 

the bail bond executed by the accused and his surety is extended for the next 

six months.  

    Given under my hand and seal of this Court on this 16th day of March, 2018. 

 

      DICTATED & CORRECTED BY ME              (AMARENDRA HAZARIKA) 

                                                     JUDICIAL MAGISTRATE 1ST
 CLASS  

                                                        KAMRUP(M), AT GUWAHATI 
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                         A P P E N D I X 

 

 

  PROSECUTION EXHIBITS: 

  Ext.1 ….. The Authority Letter of Sri Kamal Deka dated 27.09.2016,  

  Ext.2 …. Loan Application Letter made by the accused, 

  Ext.3 …. Sanction Order issued by the complainant dated 30.12.2006, 

  Ext.4 …. The Money Receipt issued by the accused dated 08.01.2007, 

  Ext.5 …. Counter Reply Letter issued by the complainant’s advocate dated  

          14.08.2015 

  Ext.6 …. The cheque bearing no.357023 dated 23.09.2015, 

  Ext.7 …. The Dishonour Memo dated 03.09.2015, 

  Ext.8 …. The demand notice dated 16.10.2015,  

  Ext.9 …. The postal receipt dated 16.10.2015 and  

  Ext.10 …. The Acknowledgement Card.  

 

  DEFENCE EXHIBITS: 

     Nil. 

 

  WITNESSES FOR THE PROSECUTION: 

  P.W.1 ..... Sri Kamal Deka, the authorized agent of the complainant.  

 

  DEFENCE WITNESSES : 

      Nil.      

 

                                                    (AMARENDRA HAZARIKA) 

                                                     JUDICIAL MAGISTRATE 1ST
 CLASS  

                                                        KAMRUP(M), AT GUWAHATI 


