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ORDER SHEET FOR MAGISTRATE’S RECORDS 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS KAMRUP (M) 

 

Present: A Shravan 

 

Case No- 2998-c/17 
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        Learned counsel for the Complainant is present. 

        Opposite Party is absent. 

        Today is fixed for order on petition filed by the 

complainant u/s 5 of the Limitation Act for condonation of 

delay.  

        Heard the Learned counsel for the Complainant. 

        It becomes pertinent to mention here that upon receipt 

of the petition for condonation of delay, notice was issued 

and served upon the Opposite Party. The Learned counsel 

for the Opposite Party appeared and filed petition for filing 

objection but even after expiry of several opportunities of 

seven occasions, the Opposite Party did not file any 

objection to show cause as to why the prayer of the 

complainant for condonation of delay should not be granted. 

It appeared to the court that the Opposite Party is not 

interested in making any submission regarding this and as 

such it proceeded to pass order on the same without hearing 

the Opposite Parties. 

         The complainant, Md. Hajarat Ali has filed petition for 

condonation of delay of 7 days in filing the complaint, 

showing ground that he had been suffering from Hepatitis C 

and Typhoid from 05/06/2017 to 17/07/2017. Being 

physically unfit, he could not consult his counsel and when 
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he approached his counsel, he sought time for preparing the 

complaint petition and in the process the delay occurred.          

        The complainant has stated in his complaint that the 

accused is a contractor by profession and in this connection 

the accused approached him to financially help him execute 

different contractual works and accordingly, the 

complainant helped the accused financially.  In order to 

repay the same in part, the accused issued Cheque No. 

247583 of Allahabad Bank, Tarabari Branch, Chhaygaon 

dated 25-03-2017 amounting to Rs. 1, 00, 000/- (Rupees One 

Lakh Only) in favour of the complainant. 

         The complainant deposited these cheque to its Banker, 

UCO Bank, Bamunmaidam, Guwahati for encashment, but 

to his utter surprise, the said Cheque was dishonored by the 

banker of the accused with the remarks “Insufficient Fund” 

which was informed by the banker to the complainant vide 

Cheque Return Advice dated 27.04.2017. 

        The complainant thereafter sent a Legal Notice of 

Demand dated 22/05/2017 to the accused person on 

23/05/2017. The complainant begs to state that the notice has 

been deemed to be served on 26.05.17 as neither the notice 

nor the A/D card had returned. 

         Situated thus, cause of action arose on 11.06.2017 and 

the complaint ought to have been filed within 11.07.2017 but 

it was filed on 19.07.2017. 

         The complainant has thus, prayed for condonation of 

the delay in filing the case within stipulated time. 

       A copy of the Medical Certificate has also been 

annexed. 
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      It becomes pertinent to mention here that the proper 

provision for condonation of delay in such cases is section 

142 (b) of the Act.  

     Section 142(b) in The Negotiable Instruments Act, 

1881, says: 

(b) such complaint is made within one month of the date on 

which the cause of action arises under clause (c) of the 

proviso to section 138:  

        [Provided that the cognizance of a complaint may be 

taken by the Court after the prescribed period, if the 

complainant satisfies the Court that he had sufficient cause 

for not making a complaint within such period.] 

      Thus, section 142(b) provides a discretion upon the court 

to condone the delay upon filing of the complaint, if the 

complainant satisfies the court of the sufficient cause for not 

making the complaint within the period of limitation. 

     In the instant case, the petition for condonation of delay 

is filed u/s 5 of the Limitation Act on the ground of illness 

on the part of the complainant with a prayer that the delay of 

7 days in filing the petition may be condoned as the same 

has occurred due to the illness of the complainant, herein, 

for the period w.e.f. 05/06/2017 to 17/07/2017.  The 

applicant has placed on record the medical certificate issued 

by the Medical Officer {M.O (A)}, Boko, B.P.H.C, Kamrup, 

whereby it has been stated that applicant was suffering from 

Hepatitis-C and Typhoid Fever,  05/06/2017 to 17/07/2017 

and he was under his treatment from 05/06/17. 

       On being specifically asked about the reasons for not 

preferring the complaint on time and the reason for delay of 

7 days in filing the complaint on 11..07.17, it was submitted 

by the applicant that after his recovery from illness, he 

contacted his counsel on 18.07.2017 and his counsel told 
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him that he will take some time to draft the complaint and 

hence the complainant was filed on the very next day i.e. on 

19.07.17. 

        Now the moot question in the present application is 

whether sufficient cause has been shown or not for not 

making the complaint between 11.07.17 to 18.07.17. 

      We cannot lose sight of the fact that the complainant 

presented the cheque in time, the legal notice was also issued 

in time and there was no delay which can be attributed to the 

applicant in this regard and applicant after becoming fully fit 

on the first available opportunity went to his counsel and 

instructed him to file the present complaint, which shows 

diligence and sincerity on part of the applicant. The cause of 

not filing the complaint from 11.07.17 to 18.07.17 is 

sufficiently explained in light of the medical certificate 

issued by the Medical Officer, which reveals that the 

complainant was undergoing treatment till 17/07/17 and on 

the very next day he approached his counsel and on the day 

after the complaint was filed. 

           Thus, in such a case where all the ingredient of 

section 138 has been complied with except the delay of 7 

days and where the delay has again been properly explained, 

dismissing the present application would entail dismissal of 

the complaint case which would cause substantial injustice 

to the complainant. 

           Though, a valuable right has also accrued in favour of 

the accused by the very fact that the complaint was filed 

beyond the period of limitation but that right is not 

indefeasible. To my satisfaction, sufficient cause has been 

shown by the complainant for not making the present 

complaint within the prescribed period of limitation. 

Though, the application has been filed under the wrong 
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provision i.e. under Section 5 of the Limitation Act, 1963 

whereas the same ought to have been filed under Section 

142(b) of the Negotiable Instrument Act, however, the 

provision of both these Act are in Pari Meteria. 

            The present application falls well within the 

parameters laid down by the Apex Court, and accordingly, 

the present application for condonation of 7 days is hereby 

allowed subject to the payment of cost of Rs.2, 000/ to the 

accused as payment of compensation in terms of money 

would be an adequate relief to the respondent for 

inconvenience caused to him by belated filing of the present 

complaint. It would be a travesty of justice to throw the 

present complaint out on a technical ground and dismiss the 

same in limine. 

          Now since the delay in filing the complaint has been 

condoned, let the complainant file the pre-summoning 

evidence-on-affidavit u/s 145 (1), NI Act along with all the 

relied upon original documents. 

            Fix …………………… filing of evidence-on-

affidavit and original documents.  

 

 

 

 

 

 

 

 

 

 

 

 

https://indiankanoon.org/doc/100581/
https://indiankanoon.org/doc/1755922/
https://indiankanoon.org/doc/1755922/
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