
IN THE COURT OF CIVIL JUDGE NO: 1, KAMRUP(METRO),  

                                       AT GUWAHATI 

 

Present: Sri K. Sharma Pathak, A.J.S. 

 

  Dated the 20th day of March, 2018. 

 

M.S. NO.383/12 

 

State Bank of India 

………Plaintiff. 

 

-VS- 

 

Sri Harish Ch. Kalita & Ors 

               …..……Defendants. 

 

 

This suit coming on for final hearing on 13/02/2018. in the presence 

of-    

                                       

 

Sri Nilomoni Goswami and Sri Bijoy Goswami. Advocate. Advocate for 

the plaintiff.                                                     

 

Sri Sujoy Goswami, Advocate.  : Advocate for the defendant. 

 

 

and having stood for consideration to this day, the Court delivered 

the following judgment-  

 



The case of the plaintiff is that the defendant No.1 applied to the 

plaintiff bank for loan by an application dated 19-12-09 and the plaintiff 

bank sanctioned a loan of Rs. 3,00,000/ to defendant No.1 by letter dated 

22-12-09 which carried an interest rate of 11.75% P.A. The defendants 

agreed to repay the loan amount as per the terms and conditions of the 

bank by way of letter of agreement dated 30-12-09 and executed 

hypothecation agreement deed dated 30-12-09 in favour of the bank and 

defendant No.2 stood as guarantor to the loan amount by signing guarantee 

agreement dated 30-12-09. The defendant was irregular in repayment of 

the loan amount and bank sent letters and irregularity notices dated 24-1-

12, 12-3-12 demanding repayment of the loan amount from defendants and 

finally bank served a legal notice dated 7-7-12. But still the defendants 

failed to repay the loan. 

Hence, this instant suit for recovery of amount of Rs.2,04,336.91 

with the interest and cost of the suit. 

Defendant No.1 contested the suit by filing written statement stating 

that the suit is barred by limitation and denies all the allegations made in 

the plaint and prays for dismissal of the suit with cost. 

From the perusal of the pleadings the following issues were framed 

by my learned predecessor: 

 

ISSUES 

 

1. Whether there is any cause of action? 

2. Whether the suit is barred by limitation? 

3. Whether the defendant No.1 availed the loan from the plaintiff bank? 

4. Whether the defendants have failed to repay the loan? 

5. Whether the plaintiff is entitled to a decree as prayed for? 

6. To what reliefs the parties are entitled to? 

 

None appears for the parties. I have gone through the evidence on 

record.   

 

My findings of the issues are as follows: 



Issue No.1  

The plaintiff stated that defendant No.1 obtained a loan of Rs. 3 lakh 

from the bank by executing documents and the defendant No.2 stood as 

guarantor for the loan amount and thereafter the defendants defaulted in 

repayment of the loan amount despite receiving notice from the bank. 

The defendant denied the allegations made in the plaint and prays 

for dismissal of the suit. 

So there appears to be a genuine dispute for adjudication between 

the parties. The facts narrated in the plaint discloses a cause of action. 

Hence, this issue is decided in favour of the plaintiff. 

 

Issue No.2: 

Defendant has taken a plea that the suit is barred by law of 

limitation. 

Now from the perusal of the case record, it appears that the loan 

was sanctioned on 22-12-09 and when the defendants defaulted in 

repayment of the loan as per he agreed terms and conditions, notice was 

sent to the defendants on 7-7-12(Ext.11), and the suit was instituted on 21-

12-12, which is within the period of limitation under Article 19 of the 

Limitation Act. 

Hence, this issue is decided in favour of the plaintiff. 

 

Issue No.3 and 4: 

As both these issues are correlated, I propose to decide them 

together for the sake of convenience and brevity. 

PW1 Sri Surajit Sengupta, Deputy Manager, SBI(SARB) deposed that 

defendant No.1 applied to the plaintiff bank for loan by an application dated 

19-12-09 and the plaintiff bank sanctioned a loan of Rs. 3,00,000/ to 

defendant No.1 by letter dated 22-12-09 which carried an interest rate of 

11.75% P.A. The defendants agreed to repay the loan amount as per the 

terms and conditions of the bank by way of letter of agreement dated 30-

12-09 and executed hypothecation agreement deed dated 30-12-09 in 

favour of the bank and defendant No.2 stood as guarantor to the loan 

amount by signing guarantee agreement dated 30-12-09. The defendant 



was irregular in repayment of the loan amount and bank sent letters and 

irregularity notices dated 24-1-12, 12-3-12 demanding repayment of the 

loan amount from defendants and finally bank served a legal notice dated 7-

7-12. But still the defendants failed to repay the loan. 

Exhibit 2 is a loan application submitted by defendant No.1 dated 

19-12-09 with signature of the defendant No.1 and exhibit 5 is the loan 

sanction cum arrangement letter dated 22-12-09 for an amount of Rs. 3 

lakhs in favour of defendant No.1 and defendant No.2 stood as guarantor, 

exhibit 6 is the loan agreement cum hypothecation agreement dated 30-12-

09 executed by defendant  No.1 for the payment of the loan amount, 

exhibit 7 is the guarantee agreement with signatures of defendant No. 2, 

Exhibit 8, 9 and 10 are the remainder letters and call-up notices dated 24-

01-12, 21-02-12 and 12-3-12 issued by the plaintiff bank to defendant No.1, 

exhibit 11 is the legal notice dated 7-7-12 upon the defendants, Exhibit 12 

is the statement of account and exhibit 13 is the interest calculation sheet. 

The plaintiff’s witness was not cross-examined by the defendants 

and hence his testimony remained unrebutted and unchallenged. 

The evidence of the plaintiff is clear and cogent and the defendant 

has not been able to rebut the testimony by remaining absent during trial. 

The absence of the defendants during trial draws an adverse inference 

against them u/s 114(g) of the Evidence Act. 

Moreover, the exhibits in use by the plaintiff suffered from no 

ambiguity and clearly speaks that defendant No.1 applied to the plaintiff 

bank for loan by an application dated 19-12-09 and the plaintiff bank 

sanctioned a loan of Rs. 3,00,000/ to defendant No.1 by letter dated 22-12-

09 which carried an interest rate of 11.75% P.A. The defendants agreed to 

repay the loan amount as per the terms and conditions of the bank by way 

of letter of agreement dated 30-12-09 and executed hypothecation 

agreement deed dated 30-12-09 in favour of the bank and defendant No.2 

stood as guarantor to the loan amount by signing guarantee agreement 

dated 30-12-09. The defendant was irregular in repayment of the loan 

amount and bank sent letters and irregularity notices dated 24-1-12, 12-3-

12 demanding repayment of the loan amount from defendants and finally 

bank served a legal notice dated 7-7-12. But still the defendants failed to 



repay the loan. This apart, the signatures of the defendants on the various 

exhibits remains un-rebutted and unchallenged during trial. The suit was 

instituted on 21-12-12, which is within the period of limitation as per Article 

19 of the Limitation Act. 

The evidence of the plaintiff’s witness is clear, cogent and inspires 

confidence to the court and the defendants have failed to rebut and 

discredit the same to show that what has been deposed is not true.  

From a discreet perusal of the entire evidence on record, both oral 

and documentary, I see no cogent and justifiable reasons to disbelieve the 

case of the plaintiff which has been corroborated by evidence on material 

points. 

Hence, these issues are decided in favour of the plaintiff. 

 

Issue No.5 &6: 

In relevancy to the discussions made above, it is clear that plaintiff 

has been able to prove his case with clear, cogent, convincing and 

corroborative evidence and is therefore entitled to the relief as prayed for.           

Hence, these issues are decided accordingly. 

 

 

ORDER 

 

The suit is decreed on contest with cost. The plaintiff is entitled to 

recover Rs.2,04,336.91 at the existing bank interest rate with effect from 

date of filing the suit till realisation from the defendants.               

Prepare a decree accordingly and put up for signature within fifteen 

days from today, latest on 4-4-18.                                                                                                 

                                                                                                                                                                                                                  

                           

                                                                                  (K.S.Pathak) 
                                      Civil Judge No.1, 

Kamrup(Metro)  
 

 

 


