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PETITION NO-5347 

THE PETITION and THE PRAYER 

Prosecution has filed a petition praying for 

adducing further evidence 

I have perused the petition 

On perusal, the petitioner has submitted that 

vital documents such as SANCTION LETTER, 

LOAN AGREEMENT, STATEMENT OF ACCOUNT 

and LOAN APPLICATION were left out 

inadvertently and the same could not be 

exhibited. 

SUBMISSION BY LEARNED COUNSEL FOR 

COMPLAINANT 

Learned Counsel for complainant has submitted 

that the said documents are quite relevant to 

this case and quite important to prove the case. 

 



SUBMISSION BY LEARNED DEFENSE COUNSEL 

Learned Defense Counsel vehemently objected 

to this petition by stating that the said petition 

was filed to fill up the lacuna in the prosecution‟s 

case. 

THE POWER- S. 311, CODE OF CRIMINAL 

PROCEDURE vis-à-vis S.165 of INDIAN 

EVIDENCE ACT 

 

Regarding calling of necessary documents, this 

Court can exercise the power conferred upon it 

by S.311 of Cr.P.C and S.165 of Indian Evidence 

Act 

 

CRIMINAL TRIAL- HOW IT SHOULD BE?- A 

SHORT GLIMPSE 

 

In the case of Mina Lalita Baruwa v State of 

Orissa (2013) 16 SCC 173, it has been 

observed by the Hon‟ble Supreme Court that in 

criminal jurisprudence, while the offence is 

against the society, it is the unfortunate victim 

who is the actual sufferer and therefore, it is 

imperative for the State and the prosecution to 

ensure that no stone is left unturned. It is also 

the equal, if not more, duty and responsibility of 

the court to be alive and alert in the course of 

trial of a criminal case and ensure that the 

evidence recorded in accordance with law reflect 

upon every bit of vital information placed before 

it. It can also be said that in that process the 

court should be conscious of its responsibility 

and at times when the prosecution either 

deliberately or inadvertently omit to bring 



forth a notable piece of evidence or a 

conspicuous statement of any witness with a 

view to either support or prejudice the case of 

any party, should not hesitate to interject and 

prompt the prosecution side to clarify the 

position or act on its own and get the record of 

proceedings straight. Neither the prosecution 

nor the court should remain a silent spectator in 

such situations. The whole scheme of the Code 

of Criminal Procedure envisages foolproof 

system in dealing with a crime alleged against 

the accused and thereby ensures that the guilty 

does not escape and the innocent is not 

punished.  

 

ROLE OF COURT IN CRIMINAL TRIAL 

 

In the famous Best Bakery case in Zahira 

Habibulla H. Sheikh v. State of Gujarat, 

(2004) 4 SCC 158, the Hon‟ble Supreme Court 

has reminded the conscientious role to be 

played by the criminal courts in order to ensure 

that the court is alive to the realities, realising its 

width of power available under Section 311 CrPC 

read along with Section 165 of the Evidence Act. 

 

The courts have to take a participatory role in a 

trial. They are not expected to be tape recorders 

to record whatever is being stated by the 

witnesses. Section 311 of the Code and Section 

165 of the Evidence Act confer vast and wide 

powers on presiding officers of court to elicit all 

necessary materials by playing an active role in 

the evidence-collecting process. They have to 



monitor the proceedings in aid of justice in a 

manner that something, which is not relevant, is 

not unnecessarily brought into record. The 

power of the court under Section 165 of the 

Evidence Act is in a way complementary to its 

power under Section 311 of the Code. 

 

In Mohanlal Shamji Soni v. Union of 

India 1991 Supp, 1991 SCC (Cri) 595] the 

Apex Court has observed, while considering the 

scope and ambit of Section 311, that the very 

usage of the words such as, „any court‟, „at any 

stage‟, or „any enquiry or trial or other 

proceedings‟, „any person‟ and „any such person‟ 

clearly spells out that the section has expressed 

in the widest-possible terms and do not limit the 

discretion of the court in any way. 

 

As pithily stated in Jennison v. Baker [(1972) 

2 QB 52 : (1972) 2 WLR 429 : (1972) 1 All ER 

997 (CA)] : (QB p. 66 H: All ER p. 1006d) 

 

‘…“The law should not be seen to sit by 

limply, while those who defy it go free, 

and those who seek its protection lose 

hope.’’ 

 

 

 

PRECAUTION TO BE TAKEN BY COURT- 

PARTICIPATORY ROLE 

In Shakila Abdul Gafar Khan v. Vasant 

Raghunath Dhoble [(2003) 7 SCC 749], the 

Hon‟ble Supreme Court has observed that- 



Courts have to ensure that accused persons are 

punished and that the might or authority of the 

State is not used to shield themselves or their 

men. It should be ensured that they do not 

wield such powers which under the Constitution 

have to be held only in trust for the public and 

society at large. If deficiency in investigation or 

prosecution is visible or can be perceived by 

lifting the veil trying to hide the realities or 

covering the obvious deficiencies, courts have to 

deal with the same with an iron hand 

appropriately within the framework of law. It is 

as much the duty of the prosecutor as of the 

court to ensure that full and material facts are 

brought on record so that there might not be 

miscarriage of justice. 

 

The courts exist for doing justice to the persons 

who are affected. The trial/first appellate courts 

cannot get swayed by abstract technicalities and 

close their eyes to factors which need to be 

positively probed and noticed. The court is not 

merely to act as a tape recorder recording 

evidence, overlooking the object of trial, i.e., to 

get at the truth, and oblivious to the active role 

to be played for which there is not only ample 

scope but sufficient powers conferred under the 

Code. It has a greater duty and responsibility, 

i.e., to render justice in a case where the role of 

the prosecuting agency itself is put in issue. 

 

LACUNAE v INADVERTANT MISTAKE 

 

Defense was of the opinion that prosecution is 

trying to fill up the lacunae and by filing 



petitions, it is delaying the trial and not 

advocating speedy justice. Here, I would like to 

refer to one decision of Hon‟ble Supreme Court 

in Rajendra Prasad v. Narcotic Cell, (1999) 6 

SCC 110, this Court pointed out the distinction 

between lacuna in the prosecution and a 

mistake or error inadvertently committed which 

can always be allowed to be set right by 

permitting parties concerned by the criminal 

courts in exercise of its powers conferred under 

Section 311 CrPC or under Section 165 of the 

Evidence Act. In para 7, the Apex has clarified 

as to what is a lacuna which is distinct and 

different from an error committed by a Public 

Prosecutor in the course of trial. The relevant 

part of the said paragraph reads as under: (SCC 

p. 113) 

 

“7. … A lacuna in the prosecution is not to be 

equated with the fallout of an oversight 

committed by a Public Prosecutor during trial, 

either in producing relevant materials or in 

eliciting relevant answers from witnesses.” 

 

Para 8 of the said judgment states that Lacuna 

in the prosecution must be understood as the 

inherent weakness or a latent wedge in the 

matrix of the prosecution case. The advantage 

of it should normally go to the accused in the 

trial of the case, but an oversight in the 

management of the prosecution cannot be 

treated as irreparable lacuna. No party in a trial 

can be foreclosed from correcting errors. If 

proper evidence was not adduced or a relevant 



material was not brought on record due to any 

inadvertence, the court should be magnanimous 

in permitting such mistakes to be rectified. After 

all, function of the criminal court is 

administration of criminal justice and not to 

count errors committed by the parties or to find 

out and declare who among the parties 

performed better.” 

 

In Pabitra Kumar Das (Dr.) v. State of 

Assam (2009) 2 Gau LR 637, the Hon’ble 

Gauhati High Court has emphasized that 

though the law requires the parties to produce, 

before the court, the best available evidence, 

the fact remains that even in a criminal trial, 

prosecution as well as defence has the right to 

choose their witness or witnesses and also as to 

what evidence they would adduce. Nonetheless, 

they are bound to adduce the best available 

evidence. 

 

ADMISSION DURING CROSS-EXAMINATION 

OF P.W.1 

 

I have perused the cross-examination of P.W.1 

where the complainant admitted that he did not 

produce the documents based upon which the 

loan was sanctioned to the accused; that he did 

not exhibit the loan application given by the 

accused for obtaining the loan; that he did not 

mention the total amount sanctioned to the 

accused by him and finally he did not produce 

the agreement and exhibit the same. 

 

From the above, it appears that prosecution side 



has left out many document to exhibit. Now, 

there is difference between- 

a. having possession of the document 

but not exhibiting the same due to 

inadvertent mistake and  

b. not having possession of the 

document and trying to introduce a 

document at a later stage after 

being exposed during cross-

examination to fill up the lacuna. 

 

The documents which the complainant is trying 

to introduce at this stage would reveal the 

transaction between him and the accused. I am 

of the opinion that these documents are 

absolutely essential for just decision of the case. 

Just because the complainant did not exhibit the 

documents at appropriate stage does not 

necessarily mean that the document was never 

in possession of the complainant and that no 

transaction took place at all. If by bringing the 

said documents to the notice of the court, 

proper adjudication can be made then I am of 

the opinion that rejecting the prayer of the 

petitioner won‟t serve any purpose. It is not the 

case that after being exposed during cross-

examination, complainant is trying to introduce 

new documents to fill up the lacunae. If it is so 

then the burden lies upon the defence to prove 

and the accused would get ample opportunity to 

cross-examine the complainant on the newly 

introduced documents. If the complainant can 

prove the transaction between him and the 

accused by way of introducing these non-



exhibited documents then accused cannot deny 

such transaction merely because the same were 

not exhibited at appropriate stage.  

 

As it has been discussed above, court is required 

to play an active role in getting the best possible 

evidence on record, therefore, I deem it fit to 

allow the prayer of the petitioner 

 

Fix…………………..for filing additional evidence on 

affidavit 

 

 

 

 

 


