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                                         J U D G M E N T

1. This  appeal  is  filed  Under  Section  37  (2)  (b)  of  Arbitration  and 

Conciliation Act, 1996 against the impugned order dated 10.03.2017 passed in 

Misc.  Application  dated  09.03.2017  filed  by  the  petitioner/  appellant  under 

section  17  of  the  act,  1996  by  the  learned  Sole  Arbitrator  arising  out  of 

arbitration proceeding pending before him.    

.  
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2. This appeal is preferred on being aggrieved by the order passed by the 

Sole Arbitrator vide dated 10.03.2017. It is pertinent to go through the order 

dated  10.03.2017.  The  petitioner/appellant  vide  a  petition  dated  09.03.2017 

under section 17 of the Arbitration and Conciliation Act, 1996 filed before the 

arbitrator  with a prayer  for  interim measure  of  protection with a  prayer  for  

preservation, securing the amount in dispute, restraining the respondents, their 

servants, agents, employees and workmen from giving effect and the finalization 

of  tender  process,  initiated  by  inviting  tender  being  No. 

RW/GHT/DAVP/AS/2012-13,  DTD.  10.01.2017  published  in  local  newspaper, 

‘The Sentinal’ dated 13.01.2017 and subsequently the same has been published 

and  uploaded  in  the  official  website  of  the  respondent  under  No. 

NHR.38/2007/Pt-1/5  dtd  21.01.2017  with  subsequent  corrigendum  and 

extension notice No. NHR.38/2007/Pt-1/6 dtd. 27.01.2017 for execution of the 

balance  work  for  Rs.  1057.322  lakhs  (inclusive  of  with  additional  ccost 

amounting to Rs. 3,02,01,776/-  till  the final outcome of the present ongoing 

arbitral proceedings in the interest of justice as well as to preserve, protect the 

subject  matter  of  this  proceeding.  But  the  sole  Arbitrator  vide  order  dated 

10.03.2017 after deliberating the facts and circumstances was pleased to reject 

the petition of the appellant.  

3.  The  appellant  in  the  name  of  M/s  Lohit  Construction  Pvt.  Ltd.,  is  a 

reputed  Class-I  A  contractor  of  Assam  incorporated  under  the  provision  of 

Companies Act, 1956 having their registered office at Rajgarh Road and it is 

contended that they are subsequently carrying out execution of various road 

projects  for  about  last  three  decades  under  Assam  PWD.  The 

appellant/petitioner  submitted  their  bid  for  the  contract  work  of 

“widening/strengthening of existing intermediate lane, Goalpara-Solmara Road 

to 2 –lane highway(Length = 7.90 km) in the State of Assam under phase –‘A’ of 

SARDP-NE. Job No. SARDP-NE – Goalpara – Solmari/ AS/PWD/2011-12/189 and 

package No. PWD-NH ®/GHY/10-11/02” within the stipulated fixed date. The 

appellant/  petitioner  being  the  lowest  evaluated  responsive  bidder,  and  the 

letter 
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of acceptance after evaluation of the bid was issued  vied  NHR.38/2007/Pt/70 

dated 30.01.2012 by the Chief Engineer, PWD NH (Works) Assam, Chandmari 

(respondent  No.  2)  with  instruction  to  furnish  performance  security  of  Rs. 

63,22,650/-  and  Rs.  56,90,400/-   and  signed  the  contract  agreement. 

Accordingly  the  claimant,  furnished  their  performance  security  through  bank 

guarantee and signed the contract agreement No. 12 CE/NH RD/NCB/2011-12 

dt.  16.03.2012. the total  initial  contract was estimated of Rs.  12,64,52,847/- 

with  intended  completion  period  of  24  months  which  was  awarded  to  the 

appellant/petitioner by the respondent No. 2 under agreement No. 12 CE/NH 

RD/NCB/2011-12  dt.  16.03.2012  and  notice  to  proceed  with  the  work  vide 

(NPW) NHR.38/2007/Pt/80 dt. 16.03.2012. It is averred in the petition that the 

said contractual work was proceeded in accordance with the schedule start date. 

But the appellant submitted that the completion of the said work was delayed by 

several factors, such as law and order problem, incessant rainfall accompanied 

by  heavy  floods,  flash  flood,  bandhs  and  agitations  launched  by  various 

organizations, turmoil in the BTC area hindering transportation of construction 

material.  Therefore,  the  appellant  has  filed  the  appeal  with  a  prayer  for 

extension  of  time  which  was  granted  up  to  30.11.2014  vide  letter  No. 

NHR.38/2007/12  dt.  24.02.2014.  But  according  to  appellant/  petitioner,  they 

could not complete the said work within the extended period of time due to non 

availability of forest materials on account of the ban imposed on extraction of 

forest  materials,  frequent  disruption  of  works  owing  to  local  bandhs  and 

agitation, heavy and frequent rain hindering the work and non-availability of site 

free from encumbrance for  possession. Therefore,  the aforesaid events have 

caused in inordinate delay in its completion which was beyond their control and 

authority and inspite of due diligence effort. It is also averred that only 40.27% 

of total contractual work could be completed up to 30.11.2014. 

4. The petitioner/ appellant considering the above facts and circumstances 

again submitted application for  further  extension of  time beyond 30.11.2014 

vide their letter No. LCPL/GL-GS/14-15/014 DATED 28.10.2014. But this time the 
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application for extension for work was not granted and they are debarred by the 

department to go ahead with further execution of the project.  The contract was 

terminated by the Executive Engineer, PWD Guwahati NH Division vide letter No. 

Com-441/10/4448,  dt.  31.12.2014 showing reason of  slow progress  which is 

denied  by  the  appellant.  After  termination  of  the  contract  the  department 

submitted  the  estimate  for  the  balance  work  with  a  proposal  for  execution 

through other agency at an extra cost of Rs. 3,02,01,776/- which was intended 

to  be  financed  through  recovery  made  from  the  contractor.  The  appellant/ 

petitioner further requested the Executive Engineer to withdraw his termination 

order and grant their application for extension of time. The appellant/ petitioner 

also  submitted  petition  to  the  Chief  Engineer  to  allow him to  complete  the 

balance work, but there was no response from the department. The appellant/ 

petitioner further submitted representation to the respondent by submitting that 

they will execute the balance work at the original contract rate, save and except  

the proposed additional expenditure. This  time the Chief Engineer, PWD (NH 

Works) vide its letter No. NHR.38/2007/Pt/137 dated 13.07.2016 to Ministry of 

Road  Transport  and  Highway,  New  Delhi  and  Superintending  Engineer  NH 

(Circle), Guwahati, Assam vide its letter No. GNHC/52/SARDP/Bill/2012/675 dt. 

07.06.2016  for  opinion  to  get  the  balance  work  be  completed  through  the 

appellant/petitioner. 

5. In the meantime, the appellant/ petitioner prayed to the authorities for 

appointment of arbitrator for resolving the dispute between the parties and in 

response to that Mr. Maheswar Pathak, Secretary to the Govt. Of Assam, PWD 

(Retired) vide letter dated 19.09.2016 to resolving the matter and accordingly, 

the appellant submitted a statement of claim before the learned sole Arbitrator 

within the following reliefs :- 

(i) To  declare  that  the  termination  of  contract  in  question  vide 

termination  order  dated 31.12.2014  by the Executive  Engineer 

PWD Guawahti NH Division issued by the Executive Engineer is 

illegal,
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(ii) To  declare  that  non  granting  of  extension  of  time  to  the 

petitioner/ claimant is illegal, 

(iii) To declare that the petitioner/ claimant is entitled to execute the 

balance work and the respondent authorities should allow it to 

complete the work

(iv) To  restrain  the  respondents  from  issuing  any  notice  inviting 

tender for the balance work and/ or to restrain the respondents 

to execute the balance work by any third party, 

(v) To award compensation and loss to the petitioner/ claimant to 

the tune of Rs. 5.43 crores as indicated in paragraph 44 of the 

claim petition,

(vi) To  issue  a  certificate  regarding  the  validity  of  the  existing 

credential of the company at the date of submission of tender for 

work viz. “Widening/strengthening of existing intermediate lane 

Goalpara-Solmari Road to 2-lane Highway (Length = 7.90 km) in 

the  State  of  Assam under  Phase  –  ‘A’  of  SARDP-NE  Job  No. 

SARDP-NE-Goalpara-Solmari/AS/PWD/2011-12/189  Package  No. 

PWD-NH (R)/GHY/10-11/02” for a period of 4 years from now,

(vii) Cost of arbitration proceeding,

(viii) Any other cost/relief as may be deemed fit and proper. 

6. The petitioner/ appellant further averred in their petition that it is known 

fact that extension of time on various contracts had been given by the said 

department 5 to 6 times in different cases and the extension for completion 

running  from 5  to  6  years  considering hindrance.  Therefore  as  a  result  the 

petitioner/ appellant was very much optimistic with their prayer which will be 

heard and the department and will be decided without any discrimination. But to 

their  utter  surprise  they  have  seen  a  notice  published  in  the  Sentinel  on 

13.01.2017  inviting  tender  vide  No.  RW/GHT/DAVP/AS/2012-13  and  in  the 

official website respondents, under No. NHR.38/2007/Pt-1/5 dated 21.01.2017 

with  subsequent  corrigendum  and  extension  notice  No. NHR.38/2007/Pt-1/6 
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dated  27.01.2017  for  execution  of  balance  work  for  Rs.  1057.322/-  lakhs 

(inclusive  of  with  additional  cost  of  amounting  to  Rs.  3,02,01,776/-),  which 

means exceeding the total earlier contract amount of Rs. 3,02,01,776/-. 

7. But the sole Arbitrator meanwhile refused to give any protection under 

section  17  of  the  act  and  they  have  preferred  this  appeal  against  the  said 

impugned order. 

8. Heard argument of both the learned counsel for the appellant as well as 

the respondents. 

9. The  appellant  has  taken  plea  that  their  contract  was  terminated  by 

Executive Engineer, PWD, who is not authorized to terminate the contract and 

the Chief Engineer is the only authority which has been empowered to terminate 

an agreement as per contract  agreement.  Furthermore, they have submitted 

that  with  due  diligence  they  have  committed  their  best  to  complete  the 

contractual works within permitted time. But because of the various constrained 

as  stated  in  the  petition,  the  appellant/  petitioner  could  not  complete  the 

contractual work within the time framed work. The extension was accorded to 

the petitioner/ appellant by the department after reasonable consideration of the 

constrain faced by them in completion of the said work within the stipulated 

time. It  is  further  submitted that  the extension sought  by them beyond the 

extended period of completion i.e. 30.11.2014 was also could not be completed 

and it is revealed from their petition that they could complete only 40.27% of 

the total contractual work by 30.11.2014. 

10.  Learned counsel for the respondent submits that the reason shown by 

the  appellant/  petitioner  for  not  completing  the  work  within  the  stipulated 

contractual period of time and further extension up to 30.11.2014 shows that 

the appellant/ petitioner are not sufficiently equipped to execute the contractual 

work  awarded  to  them  by  the  department.  It  is  well  known  that  road 

communication plays a vital rule in the development of the State and it being for  

public  interest  such  project  should  be  executed  with utmost sincerity for the 
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benefit of the public as well as for the State. The department after considering 

all pros and cons has estimated the period of completion of such project and 

accordingly,  they  have  estimated  the  period  of  completion  of  the  aforesaid 

contractual project. It is the petitioner/appellant who had on flimsy ground could 

not  complete  the  said  project  within  the  stipulated  time  and  it  is  to  be 

mentioned  that  the  petitioner  even  could  not  complete  the  said  contractual 

project even after extension of time and they could hardly complete only 42% of 

the total work of the project till  the extended period of time. Therefore, the 

department is with its right to terminate the said project offered to the appellant 

for the public interest and there is no wrong whatsoever illegal in terminating 

the contractual work by the Executive Engineer.    

11. It is further submitted that considering the dismal performance of the 

petitioner, the department is within its right to terminate the contract of the 

petitioner  by  calling  fresh  tenders.  Therefore,  the  sole  Arbitrator  has  not 

committed any illegality in refusing to pass the ad-interim injunction and further 

submits that the petition of the appellant is liable to be set aside. 

12. I  have  carefully  gone  through  the  connected  documents  and  the 

submissions of both the sides forwarded in respect of this case. The petitioner 

as it reveals, could not complete the work even within the extended period of 

time and work was progressed only 40.27% as per report of the department 

which  was  far  behind  the  targeted  period.  The  main  grounds  taken by  the 

petitioner for which the work could not be completed within the prescribed limit  

of time as because of the ban imposed on extraction of forest materials and 

other reason such that frequent disruption of works owing to local bandhs and 

agitation. But on going through the submission of the learned counsel for the 

respondent, it has come to the notice that in response to the application to the 

forest department for issuing permission to collect forest material, the Executive 

Engineer by his respective letters which were annexed in their submission have 

requested the Divisional Forest Office, Goalpara Division to issue a forest permit 

in  favour  of  the  applicant  and accordingly the DFO,  Goalpara Davison issued 
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permit for collecting the forest materials to enable the appellant/ petitioner to 

complete the work in time.  Even then the petitioner  has failed to show any 

proportionate progress of the work and this factor had led to termination of all  

the work. It is furthermore prevails that meeting of Chief Secretary, Assam on 

01.12.2016 at Assam Secretariat, Guwahati called to discuss the progress on the 

points in the meeting of Chief Minister with Hon’ble Minister, RTH and Shipping 

on 24.10.2016 at New Delhi. It is suggested that P.W.D. may come for tendering 

all the balance work and as per decision of the meeting dated 01.12.2016 in 

regard of Goalpara Solmari road under SARDP-NE, the department started the 

process  of  issuing  notice  inviting  tender  from  other  contractors.  It  is  well 

established that the appellant could not complete the work even after extending 

the period to 30.11.2014 and the appellant could not even complete 50% of the 

work. 

13. Therefore,  it  is  natural that an apprehension is raised in the mind of 

department about the compatibility of the petitioner/ appellant as to complete 

the  work  tendered  in  their  favour,  even  after  extending  the  period  of 

completion. It is well established that it is a dismal progress of work executed by 

the  appellant  and  they  have  failed  to  complete  the  project  involving  road 

communication which is the nerve center  of  development of State for  public 

interest. Therefore, in the considered view the department was not unethical 

and unjustified in terminating the contract with the appellant by calling fresh 

tenders. It is observed that the department shall suffer irreparable loss due to 

the failure of the appellant to execute the work as per terms and conditions and 

considering the prima-facie case with balance of convenience in their favour, the 

learned Arbitratior after considering all materials on record has passed the order 

dated 10.03.2017 rejecting the prayer of the appellant.

14. Therefore for what have been discussed upon, in the considered view of 

the court, the learned Arbitrator has not committed any illegality in refusing to 

pass  the  ad-interim  injunction,  considering  the  dismal  performance  of  the 

appellant.  
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15.  Hence, the court considers that there is no necessity to intervene the 

order passed by the learned Arbitrator on 10.03.2017 and the instant appeal is 

dismissed. The interim order dated 27.03.2017 passed by this court is hereby 

vacated. 

16. The judgment is pronounced in open Court, and given under the hand 

and seal of this Court, on this the 22nd day of March, 2018. 

 

                                                                          Addl District Judge No. 1,
                                                                          Kamrup (Metro), Guwahati. 
Dictated & Corrected by me.

 Addl. District Judge No. 1,
Kamrup (Metro), Guwahati.

                   


