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IN THE COURT OF THE SESSIONS JUDGE: KAMRUP(M), AT GUWAHATI 

 

NDPS Case No. 25/17 

 

(Under Section u/s 21 (C) of NDPS Act ) 

 

Present:  S.P. Moitra, 

  Sessions Judge 

  Kamrup(M), Guwahati  

 

      State of Assam 

-Vs - 

Mukesh Kumar Das 

                                                         

                ..........Accused Person 

 

Appearance for the Parties: 

 

Advocate for the State          : Sri H.K. Deka, Learned Public Prosecutor 

Advocate for the accused  : Sri S. Kaur, Learned Defence Counsel                               

 

Date of recording evidence : 14.07.2017,17.08.2017,16.09.2017,15.11.2017, 

   16.11.2017,02.01.2018 

Date of Argument  : 20.01.2018 

Date of Judgment  : 03.02.2018 

J   U   D   G   M   E   N   T 

 
1. The case of the prosecution, in brief is that on 18.10.2016, at about 8 p.m.., 

ASI S.K Singh with the train checking staff of the Guwahati GRPS started 

checking of the Dn. Amritsar Express, arrived at Platform No.2 of Guwahati 

Railway Station. During checking of the general coach, they suspected the 

accused person. The accused person was travelling with two bags and on 

checking the bag, they recovered 28 nos. of packets of suspected morphine 

total weight 2.450 kilograms concealing inside 7 pairs of Sandals. ASI S.K 

Singh immediately informed O/C of GRPS over phone. After receiving the 

phone, the O/C Guwahati GRPS reduced the same into writing and entered it in 

GDE No.603 dated 18.10.2016 and issued a written authority letter in the 
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name of Moinul Haque Choudhury, SI of Police. Accordingly, Moinul Haque 

Choudhury went to the place of occurrence and searched the bag as well as 

took weight of the recovered morphine. Thereafter he seized the same after 

following of the formalities. He also took sample of the seized contraband for 

FSL examination in presence of witnesses and after observing all the 

formalities. Hence, the accused person along with the seized items was handed 

over to GRPS Guwahati.  

 

2. On the basis of the written F.I.R submitted by SI Moinul Haque Choudhury, 

Guwahati GRPS Case No.161/16 was registered u/s 21 (C) of the NDPS Act and 

was taken up for investigation. In course of investigation, the sample was sent 

for FSL examination. The accused person was also formally arrested and was 

sent to judicial custody. After collecting the Forensic report, as the sample 

gave positive test for Morphine, the I/O submitted charge sheet against the 

accused person u/s 21(C) of the NDPS Act and was sent up to face the trial. 

 

3. The accused person was tried as Under Trial Prisoner. Copies of the relevant 

documents were furnished to the accused person in compliance to the 

provisions of Section 207 Cr.P.C. On consideration of charge, charge u/s 21 (C) 

of the NDPS Act was framed against the accused person. Charge was read 

over and explained to the accused person to which he pleaded not guilty and 

stood to face the trial.  

 

4. To bring home the charge, the prosecution examined, as many as, 9 witnesses 

on its behalf and also exhibited 9 documents. The prosecution also marked 12 

material exhibits. The defence plea was of complete denial of any guilt. As 

appears from the trend of cross examination, as well as, from the statement of 

the accused recorded u/s 313 of the Cr.P.C. The defence adduced no evidence 

on its behalf. 

 

5. I heard argument advanced by the Ld. Counsel for the parties. I have also 

gone carefully through the written argument submitted by the Ld. Defence 

Counsel.  
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6.                                    Points for determination 

 

i. Whether on 18.10.2016, at about 8:50 a.m., at Guwahati Railway 

Station at Platform No.2, accused person named above was found in 

illegal possession of 2.450 kg. Morphin, which is a commercial quantity, 

without any valid document? 

 
Decision and Reasons thereon 

 
7. I have gone carefully through the entire evidence on record and the materials 

placed before me. For the sake of convenience and brevity, the evidence on all 

the points are taken up together for discussion and decision.  

 

8. PW.1 Sri Sanjay Kr. Singh is the ASI of Police and he deposed that on 

18.10.2016, he was on train checking duty from 6 am to 10 pm. He testified 

that he was accompanied by Constable Moinul Haque, Constable Subhash 

Thakur and other home guards and after arrival of Dn. Amritsar Express at 

platform No.2, at 8 pm, they started checking the general coach. He further 

testified that at the back side of the train, they found 7 pairs of sandals in a 

bag and when they checked the bag, the sandals were found heavier than the 

normal sandals. He added that they suspected something fishy and on being 

asked what was inside the sandals, the accused person stated that there was 

nothing. He further added that out of suspicion they tore one sandal and found 

that inside the sandal there were some powdery substances kept in small 

polythene sachets. His testimony further reveals that inside one sandal, there 

were two packets and in 7 pairs there were total 28 packets of powdery 

substance. He added that then they informed the O/C over phone and as the 

train was leaving, they dragged down the accused person from the train along 

with the bags. He further added that then O/C GRPS, Guwahati along with 

attached officer Moinul Haque Choudhury came to the Platform No.2 and 

Attached Officer Moinul Haque Choudhury made the seizure of the recovered 

packets of powdery substance and also seized the bags and the pairs of 

sandal. He further testified that said Moinul Haque Choudhury also prepared 
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samples of those powdery substances for sending it to FSL for examination. He 

further added that they took the samples, the seized items and the accused 

person to GRPS Guwahati and thereafter his duty was over and he left the 

station. 

 

During cross examination, the witness admitted that he has not brought the 

duty register of that day to show that he was on train checking duty on that 

day. He further admitted that there were other passengers in the train and 

neither in the bag, nor in other seized items, he put his signatures. He denied 

the suggestion that he did not recover any powdery substance or any bag from 

the accused person. He further denied that he was not in train checking duty 

on that day at the relevant point of time, nor he checked the Dn. Amritsar 

Express and since he was not in duty on that day, in none of the documents he 

put his signatures. He also denied that he deposed falsely only at the 

instruction of his superior.  

 

9. PW.2 Mr. Moinul Haque is Constable No.570 and he deposed that on 

18.10.2016, he was posted at GRPS Guwahati. He testified that on that day, he 

was on train checking duty from 6 a.m. to 10 p.m. and on that evening at 

about 7:30 p.m., Dn. Amritsar Express arrived at Platform No.2. He further 

testified that after arrival of the train, they started checking the train along 

with two or three home guards. He added that when they were checking the 

general compartment of the said train, they found the accused person with two 

bags. He added that on being asked the accused what was inside the bag, the 

accused told them that there were only sandals and when they checked the 

bag, they found the sandals were heavier than normal and suspecting 

something fishy, ASI Sanjay Singh informed the O/C over phone. He further 

testified that the O/C GRPS along with Attached Officer Moinul Haque 

Choudhury came to the platform and at their instruction one sandal was torn 

to see what was inside. He added that when sandal was torn, they found that 

inside the sandal there were small packets of powdery substances and the 

packets were polythene packets. He further added that as the train was 

leaving, they brought the accused person down from the train along with the 
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two bags. He further added that at the platform they tore all the sandals and 

total 28 numbers of small packets containing powdery substances were found. 

His testimony further reveals that ASI Sanjay Singh weighed the packets and 

found that a total 2 kilo 450 grams of powdery substance was there inside the 

packets. He further testified that at the instruction of O/C GRPS, SI Moinul 

Haque Choudhury seized the powdery substance along with the torn sandals 

and two bags. He further stated that SI Moinul Haque Choudhury also recorded 

the statement of the witnesses and thereafter brought the accused person and 

the seized items to the police station. He stated that he was a seizure witness. 

He proved Ext.1 as the seizure list and Ext.1(1) as his signature. He further 

added that SI of Police Moinul Haque Choudhury also prepared samples for 

sending to FSL and his signature was obtained. He proved M. Ext.1 and 

M.Ext.2 as the two bags seized from the accused person. He further proved 

M.Ext.1 was of different colour and M. Ext.2 was of the coffee colour. He again 

proved M.Ext.3 to M.Ext.9 as the seven pairs of sandals in which the drugs 

were carried. He further proved M. Ext.10 as the series of 28 packets of 

powdery substances seized by the seizing officer. He further testified that the 

train ticket of the accused person was also seized and the two train tickets 

were also recovered from the accused person. He proved M. Ext.11 and 

M.Ext.12 as the said two train tickets.  

 

During cross examination, the witness admitted that he did not put his 

signature in all the Material exhibits and the packets are not in a sealed 

condition. He further admitted that there is no document in the Court to show 

that he was in the train checking duty on that day and there were other 

passengers too in the said compartment. He added that they asked other 

passengers available in the said compartment about their names and 

addresses, but now he cannot say their names. The witness denied the 

suggestion that they did not ask any other passengers about their names and 

addresses etc. It is admitted by the witness that all the packets were weighed 

together and no separate weights were taken. He stated that his statement 

was recorded by SI Moinul Haque Chouhury and he cannot recollect whether 

he did not state before the SI Moinul Haque Choudhury that he had also 
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entered the train. The witness further denied the suggestion that he did not go 

for any checking duty on that day and the accused person was not travelling in 

Dn. Amritsar Express on that day. The witness denied further that the material 

exhibits were not recovered from the accused person. He stated that he put his 

signature on the seizure list at Platform No.2 and he cannot recollect the exact 

time when he put his signature on the seizure list. The witness again denied 

the suggestion that he did not sign the seizure list at Platform No.2 and he 

signed it subsequently. He further denied that he put his signature on the next 

day of the occurrence at the instruction of his superior.  

 

10. PW.3 Mr. Moinul Haque Choudhury is the Search and Seizing Officer, then 

posted at GRPS as SI of Police and he deposed that on 18.10.2016, at about 8 

p.m., the O/C GRPS informed him that one person was detained with 

suspected substances from Dn. Amritsar Express and he instructed him and 

authorized him to go to Platform No.2. He further testified that O/C himself 

accompanied him along with other staffs. He added that they took the 

weighing apparatus along with them from the GRPS and on going to Platform 

No.2, they found that the accused person (present in the dock at the time of 

his evidence) was brought down from the train with two bags and in the 

meantime the train had left the station. He further added that ASI Sanjay Kr. 

Singh and the staff brought down the accused from the train and then they 

searched inside both the bags, and found 7 pairs of sandals and also found 

that the soles were heavy. He further stated that they tore one sandal and 

found that inside the soles, there were packets of powdery substance and the 

colour was like ghee. His testimony further reveals that thereafter all the 

sandals were torn and they found that inside all the sandals there were 

packets of powdery substance. He added that inside 7 pairs of sandals, there 

were 28 packets of powdery substance and in presence of witnesses, he 

weighed the packets and found total quantities of 2.450 kgs of powdery 

substances. He also stated that he seized the materials recovered from the 

accused person. He proved Ext.1 as the seizure list and Ext.1(2) as his 

signature as seizing officer. The witness further stated that he collected the 

samples of the recovered powdery substances for sending to FSL. He added 



7 
 
 

 

that two packets were prepared- one is the original and other is the duplicate 

and from all the packets he collected little quantity of powdery substance and 

prepared the samples. He also stated that he interrogated the accused person 

and the accused person confessed his guilt and thereafter they came back to 

GRPS with all the seized articles and packets. He again stated that the seized 

items were handed over to Malkhana Sheristadar and the accused person was 

handed over to the O/C GRPS and thereafter he lodged an formal FIR at GRPS 

Guwahati. He proved Ext.2 as the F.I.R and Ext.2 as his signature. He further 

testified that the O/C GRPS authorized him in writing to make the search and 

seizure. He proved Ext.3 as the Authority Letter and Ext.3(1) as the signature 

of Pradip Kr. Talukdar, the then O/C GRPS Guwahati which he knew. He also 

proved M. Ext.1 and M.Ext.2 as the two bags seized from the accused person. 

He further proved M.Ext.1 was of different colour and M. Ext.2 was of the 

coffee colour. He again proved M.Ext.3 to M.Ext.9 as the seven pairs of sandals 

in which the drugs were carried. He further proved M. Ext.10 as the series of 

28 packets of powdery substances seized by the seizing officer. He further 

testified that the train ticket of the accused person was also seized and the two 

train tickets were also recovered from the accused person. He proved M. 

Ext.11 and M.Ext.12 as the said two train tickets.  

 

During cross examination, the witness admitted that after completing all the 

works regarding search and seizure and after examination of relevant 

witnesses, he submitted the Ejahar. He also admitted that in the printed form 

of FIR, the time of receipt of the information was shown as 19.10.2016 at 8 

am and submitted the FIR on the next day in the morning. He further admitted 

that in the said FIR he did not specifically mentioned that he handed over the 

accused person on the previous night at the GRPS, although the accused 

person was handed over on the previous night. The witness denied the 

suggestion that he did not hand over the accused person to the P.S on that 

very night i.e on the night of 18.10.2016. He further denied that Ext.3, the 

Authority Letter was not given in connection with the present case. He 

admitted that in Ext.3, the time of giving the authority has not been mentioned 

and in the said authority letter, there is no signature of the Ld. CJM or any 
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other Magistrate. The witness admitted that he did not weigh each and every 

packet separately and took samples of 30 gms each and total two samples 

were taken. He also admitted that he took a little quantity of the powdery 

substance from each packet. He further added that he did not weigh how 

much quantity was taken from each packet and he does not know whether 

there is any rule for taking samples from each packet and thereafter to mix to 

prepare a single sample. The witness further admitted that he did not prepare 

any Inventory u/s 52(A) of the NDPS Act and he did not mention in the FIR 

that he had taken 2 samples of the seized powdery substances. He also 

admitted that he sealed the packets and he used the brass seal, maintained at 

GPRS Guwahati for sealing the sample packets and he admitted that they use 

the same seal in sealing samples in all the cases. He further admitted that he 

handed over all the seized items and samples packets to Deben Talukdar, the 

Malkhana Sheristadar. The witness further admitted that he did not submit the 

copy of the Malkhana register and he did not put his signature, nor he took the 

signature of the accused person either on the bag or in the seized items. He 

denied the suggestion that the seized articles were not seized from the 

accused person but he admitted that he did not take his signature. He also 

admitted that he did not submit any report u/s 57 of the NDPS Act regarding 

the search and seizure to his superior except filing the written F.I.R. He also 

admitted that he did not submit any certificate that the departmental weighing 

apparatus was in a good condition. The witness denied the suggestion that the 

accused persons was not travelling by the Dn. Amritsar Express and that no 

ticket was seized from the accused Mukesh Das.  

  

11. PW.4 Mr. Haidar Khan is Constable No.478 attached to GRPS Guwahati and he 

deposed that on 18.10.16, he was on Platform checking duty from 2 pm to 10 

pm. He testified that on that day, at about 8 pm, Dn Dibrugarh- Amritshar 

Express arrived at Platform No. 2 and while they were checking the train, in 

general compartment, they found a passenger sleeping on the upper berth. He 

further testified that the accused had a school bag with him on the upper berth 

and on being asked to show the bag, he opened the bag and inside the bag 

they saw pairs of sandals (footwear). He added that the sandals were new and 
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when they looked into it, the sandals were found heavy and thereafter they 

informed OC GRPS and on the instruction of OC GRPS, SI Moinul Haque 

Choudhury arrived at Platform No. 2. He further added that as the train was 

leaving, they got the passenger down at Platform No. 2 with his bag. He futher 

testified that inside the bag there were 7 pairs of sandals and in all the 

sandals, inside the sole they found two small transparent polythene packets, 

suspected to be Morphine. He also testified that there were all together 28 

packets and on being weighed, it was found that there were 2 Kg 450 gms of 

Morphine. The witness further testified that SI M H Choudhury seized all the 

packets, containing suspected to be Morphine and also seized the bag, the 

sandals and other articles. He added that he put his signature as the seizure 

witness. He proved Ext. 1 as the seizure list and Ext. 1(3) as his signature. He 

further proved M Ext. 1 and 2 as the two bags, seized from the accused 

person. He again proved M Ext. 3 to 9 as the 7 pairs of sandals. He further 

proved M Ext. 10 as the 28 packets of powdery substance. The witness further 

proved M Ext. 11 and 12 as the two train tickets. The witness identifies that 

accused person in the dock (at the time of his evidence) and stated that the 

items were recovered from the accused person. He also added that after the 

seizure the accused person along with all other article were brought to the 

Police Station. 

During cross examination, the witness admitted that his statement was 

recorded by SI M H Choudhury and he did not state before the IO that the 

accused person was found sleeping in the upper berth with two bags by his 

side. He admitted that it is not before the Court now, that he was on duty at 

that time and when M H Choudhury arrived, the train was still there at Platform 

No 2. He further admitted that in each and every packet, there was minimum 

of 175 gms of Morphine and he did not calculate the total weight of all the 

packets. He denied the suggestion that on that particular day he was not on 

train checking duty and he put his signature in the seizure list at the police 

station at the instruction of his Superior Officer. He also admitted that in 

material Exhibits, he did not put his signature and the bags were not sealed. 

He further denied that the train tickets were not recovered from the accused 
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person and as such, there was no signature of the accused or them. He further 

denied that the accused person was not traveling by Dn Amritsar Express and 

nothing was recovered from him.  

 

12. PW.5 Subhash Chandra Thakur is Constable No.103 attached to GRPS, 

Guwahati and he deposed that on 18.10.16, he was on train checking duty 

from 6am to 10 pm and he was accompanied by Haider Khan, Moinul Haque 

and SI M H Choudhury was leader of the search party. He testified that on that 

day, at about 7.30/8 pm, Dn Dibrugarh- Amritshar Express arrived at Platform 

No. 2 and they checked the train from the front compartment and went 

towards the end. He added that the general compartment was at the end.  He 

further added that while they were checking the general compartment, they 

found two passengers sitting on the upper berth and from one of the person 

they did not find anything. He added that when they checked the bags of 

present accused, they found inside the bag 7 pairs of sandals and the soles of 

the sandals were found uneven and heavy. He further testified that suspecting 

the same, they opened the sole of one sandal and found two small polythene 

packets inside the sole and thereafter they informed M H Choudhury. He 

further testified that M H Choudhury informed the O/C and O/C arrived there. 

He added that media also arrived. He further stated that as the train was 

leaving, they got the accused person down at Platform No. 2 along with the 

bags. His testimony further reveals that all the soles of the 14 sandals were 

opened and they found two packets each in every sandal and total 28 packets 

were recovered.  He further testified that the packets were weighed and total 

2.450 kgs of Morphine was found and then seizure was prepared by the 

Officers and his signature was obtained. He proved Ext. 1 as the seizure list 

and Ext. 1(4) as his signature. He further proved M Ext. 1 and 2 as the two 

bags, seized from the accused person. He also proved M Ext. 3 to 9 as the 7 

pairs of sandals. He further proved M Ext. 10 as the 28 packets of powdery 

substance. He further proved M Ext. 11 and 12 as the two train tickets. He 

stated that all those articles were seized from the accused person who was 

present in the dock at the time of his evidence. He further added that after 



11 
 
 

 

seizure, the accused person along with all other article was brought to the 

Police Station. 

During cross examination, the witness admitted that the other person who was 

sitting with the accused was not asked about his name or destination place, 

because nothing was found with him. He also admitted that there were many 

other passengers in the general compartment and they did not ask their 

particulars, nor asked them to be the witnesses. He denied the suggestion that 

the accused person was not travelling by that train. He also admitted that in M 

Exhibits, he did not put his signature. He also admitted that when the accused 

person was dragged down to the platform, many persons gathered, but they 

did not ask their names and particulars. He further denied that the M Exhibits 

were not recovered from the accused and he put his signature in the seizure 

list at the GRPS, on being instructed by his Superior Officers. He also denied 

that he was not on duty on that particular day.   

13. PW.7 Sri Satish Chandra Yadav is the Porter and he deposed that he has been 

working at Guwahati Rly. Station as a licensed porter since 2013. He testified 

that he does not know anything about the occurrence and that he knew 

English. He further testified that he carried some goods for a passenger and 

then police asked him to put his signature and as he was in a hurry, without 

seeing anything he put his signature. He proved Ext. 1 as the seizure memo 

and Ext. 1(5) as his signature.  

 

14. PW.8 Sri Mahesh Baishya is the SI of Police and he deposed that on 

19.10.2016, he was posted at GRPS Guwahati as SI of Police. He testified that 

on that day, at about 8:00 am, the informant Mainul Haque Choudhury 

submitted an FIR before the OC GRPS, regarding recovery of Morphine from 

the accused person and after registration of the same, as Guwahati GRPS Case 

No. 161/16 u/s 21(C) of the NDPS Act, O/C endorsed the same to him for 

investigation. He proved Ext. 2 as the FIR and Ext. 2(2) as the signature of O/C 

Pradip Talukdar, which he knew. He also proved Ext. 6 as the printed form of 

FIR and Ext. 6(1) as the signature of O/C Pradip Talukdar, who entrusted him 

in writing to investigate the case. He further testified that on being so 
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endorsed, he examined the informant. He added that the informant had 

arrested the accused person, namely, Mukesh Kr. Das, under the provision of 

section 43 of the NDPS Act and the accused person was interrogated. He 

further added that after finding prima facie case against the said accused, who 

was present in the dock at the time of his evidence, again he made arrest of 

the accused person in connection with the case. He also added that the 

accused person was forwarded to judicial custody after observing all the 

formalities and along with the seized contraband, the sample packets and 

other seized articles were produced before the learned CJM for perusal of the 

same. His testimony further reveals that the seizure list was also shown to the 

learned CJM and thereafter, one packet of sample was sent to FSL with the 

forwarding letter and Test Memo, issued by the Officer in charge of the PS. 

Later on the witness volunteered that forwarding was sent by DSP 

Headquarter. He proved Ext. 7 as the forwarding letter and Ext. 7(1) as the 

signature of DSP Headquarter. He also proved Ext. 8 as the Test Memo and 

Ext. 8(1) as his signature. He further proved Ext. 8(2) as the facsimile seal 

used in sealing of the sample packets. He further testified that he collected the 

FSL report. He added that as the report, gave positive test for morphine and 

also finding sufficient materials against the accused person, he submitted 

charge sheet against the accused u/s 21(C) of the NDPS Act. He proved Ext. 9 

as the charge sheet and Ext. 9(1) as his signature.  

 

During cross examination, the witness admitted that he was not given any 

separate authority for investigation of the case, except the entrustment in Ext. 

6. He further admitted that he did not mention in his charge sheet from where, 

he received the sample for production before the court or for sending to FSL. 

He also admitted that he did not mention in the forwarding, from whom he had 

collected the sample. He further admitted that in the Test Memo, there is 

mention of 5 gms. of sample and in the FSL report, there was mention of 

receipt of only 2 gms. of sample. The witness further admitted that in his 

charge sheet he did not mention which facsimile seal was used. He also 

admitted that on 19.10.2016, the articles were produced before the CJM, 

Kamrup(M) and it was sent to FSL on 20.10.2016 and hence, the copy of the 
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forwarding letter was not shown to the learned CJM. He again admitted that he 

did not mention in the charge sheet, where the sample was kept from 

18.10.2016 to 20.10.2016. The witness denied the suggestion that as because 

the sample was kept in unknown custody, he did not mention the custody in 

his charge sheet. He stated that everything has been mentioned in his case 

diary. He also admitted that he did not prepare the inventory. He further 

denied that the FSL report is not connected with sample of the present case. 

He further admitted that he did not cite OC Pradip Talukdar as a witness. He 

stated that 28 nos. of samples were not prepared by the seizing officer. He 

further denied that inspite of having no materials against the accused person, 

he filed the charge sheet against him.  

 

15. PW.9 Niranjan Das is a Cart puller and he deposed that he used to pull cart at 

Platforms. He testified that he did not see the accused person and he do not 

know anything about the occurrence.  

 

16. PW.6 Gajendra Nath Deka is the Joint Director, Directorate of the Forensic 

Science, Assam and he deposed that on 20/10/2016, he was working as Joint 

Director in the Directorate of Forensic Science, Assam. He testified that on that 

day, he received a parcel through the Director, DFS Assam in connection with 

Guwahati GRPS Case No. 161/2016 for examination. He further testified that 

the parcel consisted of one Exhibit enclosed in a sealed envelope. He added 

that the facsimile of the seal was found to be GHTY GRPS. He described the 

Articles as - 1 sealed envelope, marked as S-1 having a closed polythene 

packet containing 2 grams having light brown coloured powder. He further 

added that the sample was again marked by him as DN-488/2016. He further 

stated that on careful examination following the United Nation Drug testing 

Laboratory manual, the result of examination gave positive tests for morphine 

and he formed the report as –“The exhibit DN-488/2016 gave positive test for 

morphine and the amount of morphine in the exhibit was found to be 85.00.” 

He further added that the report was forwarded to the DSP, Railway Police, 

Pandu Guwahati by his Director in charge Mr. K.C. Sharma. He proved Ext. 4 as 

his report and Ext 4(1) as his signature. He further proved Ext. 5 as the 
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forwarding letter of my report and Ext. 5(1) as the signature of Mr. K.C. 

Sharma, which he knew. 

During cross examination, he admitted that he did not verify the presence of 

any signature on the sample packet inside the closed envelope. He also 

admitted that he did not see the remnants of the sample before the court. 

17.  Now on a careful scrutiny of the entire evidence on record, I find that 

prosecution could examine the police personnel only, who were in the alleged 

search and seizure of the contraband items. The prosecution also examined 

the Search and Seizure Officer and the Investigating Officer of the case. 

Broadly, these witnesses testified in the same tune and there is hardly any 

contradiction or omission which can go to the root of the case. However, the 

two independent witnesses examined by the prosecution did not support the 

case of the prosecution. One of them is a cart puller who used to pull car at 

the platform and other is a porter. PW.7 Satish Chandra Yadav is the said 

porter and he was shown as a seizure witness. But he testified that as he was 

in a hurry, he put his signature without knowing anything about the 

occurrence.  

 

18. The Ld. Defence Counsel in his argument submitted that although 28 nos. of 

packets were allegedly recovered from the accused person, adequate sample 

was not drawn from all the said 28 nos. of packets. It is submitted that only 

one sample was sent to the FSL for examination. Law requires that atleast 5 

grams of sample is to be sent to the FSL for chemical examination. The 

witnesses never made it clear the exact quantum of sample drawn from all the 

sample packets. PW.3 Moinul Haque Choudhury, the Search and Seizing Officer 

in this case, during cross examination, stated that he prepared two samples 

packets, by drawing little quantity of the substances from each packet. He also 

made it clear that there were 30 grams each in each of the sample packets. 

But the FSL report, in contrast, clearly states that only 2 grams of light brown 

colour powdery substances was sent to FSL for chemical examination. This vital 

contradiction in the testimony of the Search and Seizing Officer and the FSL 

report (Ext.4) makes the entire process of sample taking doubtful. Whereas, 
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the Search and Seizing Officer states that 30 grams of sample was taken for 

sending it to FSL, the Scientific Officer found only 2 grams of sample. It is even 

below than the required quantity of sample to be sent to the FSL. There were 

evidently 28 nos. of packets of contraband. But only 2 grams of sample was 

taken for sending to FSL. Had the sample been taken a little quantity from all 

the packets then also it would have been much above the quantity of 2 grams. 

Thus, evidently the aforesaid evidence of Search and Seizing Officer is not 

correct.  In Union of India vs. Bala Mukund and others, reported in (2009) 12 

SSC 161, the Hon’ble Apex Court of India specifically stressed on the Standing 

Instruction 1/88 regarding the obtaining of samples. As per the Standing 

Instruction 1/88, the sample is to be drawn in adequate quantity from all the 

packets. It is not correct proposition of law that from 28 packets, 28 separate 

samples were required to be prepared. But as per the Standing Instruction 

1/88, from all the 28 packets, the required quantity of sample was to be 

drawn. But here in the present case in hand, altogether 2 grams of samples 

was drawn from 28 packets which is in clear violation of the Standing 

Instruction of 1/88. The Ld. Defence Counsel also pointed out to the decision 

of our Hon’ble Gauhati High Court in Ganesh Chetri and Another vs. State of 

Assam, reported in 2012 (3) GLT 401 in which the Hon’ble Gauhati High Court 

also pointed out about not drawing adequate samples in the said case and 

thereby ultimately acquitted the accused. 

 

19. I have specifically noted that adequate sample was not drawn from all the 28 

packets and only 2 grams of sample was sent to the FSL which is far below the 

required quantity of sample to be sent to FSL, and alone on this count, the 

prosecution case must fail.  

 

20. Ld. Defence Counsel also pointed out that the seized articles were not 

prepared as per the prescribed procedure of law and the same were exhibited 

as Material Exhibits in unsealed condition. It is also submitted that the sample 

forwarded to FSL from unknown custody. It is true that the material exhibits 

were found in unsealed condition. The bag was not sealed. The Ld. Defence 

Counsel submitted that since it remained unsealed, there remained a serious 
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infirmity in the alleged case of the prosecution and as such the accused person 

is entitled to get acquittal from the Court. Here in the present case in hand, the 

Malkhana Register has not been proved to show that the recovered and the 

seized articles were kept in Malkhana all alone. Since it remained open, it was 

very much necessary to prove that those articles were kept at the Malkhana of 

the police station in Safe and Secured Custody. But neither the Malkhana 

register has been proved before the Court, nor the In-charge of the Malkhana 

was examined by the prosecution. This Court has serious doubt about the 

prosecution case regarding safe custody of the articles. Since the Search and 

Seizing Officer himself submitted that he prepared sample packets of 30 grams 

each and sealed it in presence of the witnesses and the FSL report discloses 

something else, i.e. only 2 grams of samples was sent to FSL, there is also a 

room for doubt about the actual sample packets. It is doubtful whether it is the 

same sample packets which were drawn at the place of occurrence from the 

seized contraband or not. In this regard also, it was very much necessary to 

examine the Malkhana In-charge to prove about the safe custody of the 

sample packets. The Ld. Defence Counsel pointed out to the decision in Vasala 

vs. State of Kerela, reported in AIR (1994) SC 117, but since I have already 

noted that the discrepancies regarding the quantum of samples drawn at the 

place of occurrence and the quantum of samples reached at the FSL will go to 

the root of the case, I do not find it necessary to discuss the other factors in 

this regard. I have also pointed out that the independent witness in this case 

failed to support the case of the prosecution.  

 

21. Although it was a serious case, where there was allegation of transporting the 

commercial quantity of contraband items like Morphine, inside soles of the 

shoes, from the time of search and seizure, preparation of samples to the end 

of depositing the seized items and the samples to the Malkhana, the 

investigation agency performed the entire process and ran the investigation in 

the most careless and unprofessional attitude without even considering the 

procedure laid down in the Act.  
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22. In view of the above, I find that there are many rooms for doubt about the 

prosecution story of the occurrence and the benefit should go to the accused 

person. Since the punishment for the offence is heavy, the evidence is also 

required to be looked into strictly and I am constraint to hold that prosecution 

miserably failed to perform its duty and to prove the guilt of the accused 

person removing all shadow of doubt. 

 

23. In result, the accused Mukesh Kumar Das is held not guilty of offence 

punishable u/s 21 (C) of NDPS Act and accordingly he is acquitted and set at 

liberty forthwith.    

 

24. Signed, sealed and delivered in the open court on this 3rd day of February, 

2018 at Guwahati. 

                                         
                                                                      
       (S.P. Moitra) 

                                         Sessions Judge,  
                     Kamrup(M), Guwahati  
  

Dictated & corrected by me.  

 

          (S.P. Moitra) 

       Sessions Judge,  
    Kamrup(M), Guwahati  
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A P E N D I X 
(A)  Prosecution Exhibits : 

 

Ext-1 :  Seizure list.  

Ext-2 :  FIR  

Ext-3 :  Authority Letter 

 Ext-4 :  Report of Forensic Laboratory 

Ext-5 :  Forwarding letter to Director FSL, Assam. 

Ext-6 :  Printed form of F.I.R 

Ext-7 :  Forwarding letter 

Ext-8 :  Test Memo 

Ext-9 :  Charge sheet 

  

Material Ext.1 and 2  : The two bags  

Material Ext.3 and 9 : Seven pairs of sandals 

Material Ext.10 : 28 packets of Morphine 

Material Ext.11 and 12 : Two train tickets 

 

(B)  Defense Exhibit  : Nil 

 

(C)  Court Exhibit  : Nil 

 

(E)  Prosecution Witnesses: 

PW-1 :  Sri Sanjay Kr. Singh 

PW-2 :  Sri Moinul Haque 

PW-3 :  Sri Mohinul Haque Choudhury 

PW-4 :  Sri Haidar Khan 

PW-5 :  Sri Subhash Chandra Thakur 

PW-6 :  Sri Gajendra Nath Deka 

PW.7  :  Sri Satish Chandra Yadav 

PW.8 :  Sri Mahesh Baishya 

PW.9 :  Sri Niranjan Das 

(F)  Defense Witnesses  : Nil 

 

(G)  Court Witnesses : Nil.  

 

                 (S.P. Moitra) 

                         Sessions Judge,  

                Kamrup(M), Guwahati 


