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J  U  D  G  M  E  N  T 
 

1.   This is an application u/s 34 of the Arbitration and Conciliation Act, 1996 

for setting aside the arbitration Award dated 08.02.2014 passed in 

Arbitration Case No.692/13 by Shri Rajesh Bhartra, the Sole Arbitrator. The 

fact constituting the original arbitration reference is that the present 

petitioner availed a loan of Rs.4,28,000/-(Rupees Four lakhs twenty eight 

only) from the HDFC Bank limited in purchasing a Mahindra Bolero 2 WD BS 

II, bearing registration No. AS 01 EC 0318. The total cost of the vehicle was 

Rs. 5,35,826/- (Rupees Five lakhs thirty five thousand two hundred eighty 

six only). For availing such loan an Agreement for loan and Guarantee was 

signed and the petitioner also agreed to pay a fixed interest rate of 14.65% 

per annum by way of EMI of Rs.12,020/- (Rupees Twelve thousand twenty 

only) which is due on 5th day of every English calendar month. The loan 

facilities were extended to the petitioner on hypothecating the vehicle in 

favour of HDFC Bank Limited by way of exclusive charge created in favour 

of the respondent bank. It is alleged by respondent bank that the petitioner 

was very irregular in payment of the equated monthly installment and out 

of total 12 nos. of standing instruction of the period from 05.10.2012 to 

04.12.2013, 7 nos. of standing instruction has got dishonored in 

insufficiency of funds.   

2.   The case of the present respondent/ claimants that there were overdue 

loan amount of Rs.3,93,503.55/- as on 04.10.2013. It is also the case of the 

respondent/claimant that respondent had issued notices upon the petitioner 

requesting her to repay the installment along with the outstanding dues, 

but the petitioner did not put any heed to their request. Finding no other 

alternative, the respondent/claimant invoked the arbitration clause of the 

Agreement for Loan and Guarantee and appointed Sri. R. Bhatra, the 

Learned Sole Arbitrator. The appointed Arbitrator after receiving the 

reference and after going through the contents of the loan agreement 

having arbitration clause has issued notices to the petitioner and Proforma 
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respondent, intimating them about the arbitration proceedings and calling 

their appearance. Ultimately the Learned Sole Arbitrator proceeded ex-parte 

against the present petitioner and the Proforma respondent had passed 

impugned award dated 08.02.2014.  

3.   Being highly aggrieved by and dissatisfied with the impugned order 

passed by the Learned Sole Arbitrator in Arbitration Case No.693/13, 

preferred the present application u/s 34 of the Arbitration and Conciliation 

Act 1996 (herein after referred to as the “Act of 1996”).  

4.   The case of the petitioner is that the respondent bank wrongly 

projected the petitioner as defaulter in payment of loan and took over the 

possession of the Mahindra Bolero vehicle by engaging recovery agent, 

namely, Hitesh Chandra Kalita and Rupam Das who took the said vehicle on 

11.01.2014 purportedly under instructions from one Harunur Rahman, 

Manager of HDFC Bank Ltd. It is contended that petitioner was only verbally 

informed that she had defaulted in payment of her installment for the 

month of November 2013 to January 2014 and she was also informed that 

she would be returned the car on making payment of her dues. Her further 

averment is that the petitioner had made the payment to the respondent 

bank but her vehicle was not returned, compelling the petitioner to file a 

complaint case against Harunur Rahman, Hitesh Chandra Kalita and Rupam 

Das before the SDJM, North Salmara, Abhayapuri which was registered and 

numbered as C.R Case No.83/14 and was transferred to the Court of 

Judicial Magistrate First Class, Abhayapuri for trial.  

5.   It also stated that the aforesaid criminal case was stayed by the Hon‟ble 

Gauhati High Court vide its order dated 23.05.2014 (passed in criminal 

petition No.346/14). It is further contended that in the first week of 

November 2014 Sri Chandan Dev, the husband of the petitioner visited the 

respondent bank to enquire about the vehicle and he was informed that 

pursuant to Arbitration Case No.692/13, the said vehicle was possessed and 

sold. It is further contended that after collecting the name and address of 
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the learned Sole Arbitrator, the petitioner approached the Ld. Sole 

Arbitrator by submitting a letter dated 08.11.2014 requesting him to 

provide the entire duly certified copy of the documents pertaining to the 

Case No.692/13, but the petitioner was furnished only the certified true 

copy of the Arbitration Case No.692/13, containing 7 pages without any 

document and interim order dated 29.11.2013. Thereafter, the petitioner 

again approached the learned Arbitrator to furnish with other copies of the 

proceedings and on 18.11.2014 the petitioner was furnished with certified 

true copy of the documents including the statement of amount and Award 

dated 08.02.2014. It is specifically contended that the petitioner was never 

served with any summons or notices to attend the Arbitration proceedings 

and she became aware of the proceedings for the first time on 11.11.2014 

when she was furnished with the documents. It is also contended that she 

became aware of the award for the first time on 18.11.2014 because on 

that day learned Arbitrator furnished copies of the award to her. 

6.   It is also stated that the petitioner never received any notices from the 

learned Arbitrator to appear in the arbitration proceedings and no 

acknowledgment card was signed by her. It is also submitted that the order 

sheet dated 11.01.2014 would show that the proceedings was fixed on 

24.01.2014 for appearance and as such learned Arbitrator misconducted 

himself in accepting ex-pare evidence, ex-parte argument and making up 

his mind to pass ex-parte award. The petitioner challenged the aforesaid 

award on the grounds set forth in the petition itself. 

7.   The respondent No.1/claimant submitted written objection against the 

application filed by the petitioner u/s 34 of the Arbitration and Conciliation 

Act for setting aside the award dated 08.02.2014 passed in Arbitration Case 

No.692/13. 

8.   The respondent No.1/claimant denied the allegations and averment 

made in the petition itself unless those are specifically admitted by the 

claimant in its written objection. It is averred that the petitioner was very 
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much irregular in payment of equated monthly installment and as such the 

claimant/respondent No.1 was compelled to invoke the arbitration clause 

against the petitioner and the guarantor. It is specifically contended that 

the grounds shown in the petition for setting aside the award are not at all 

valid grounds as laid down u/s 34 of the Act of 1996. It is contended that 

the award was immediately sent to the petitioner, but it returned back on 

being refused. It is further submitted that now the petitioner to bring the 

limitation, tried to create a false case of non receiving information of 

arbitration proceeding and non-receiving the copies of the award. The 

claimant/respondent No.1 also submitted that the award was not against 

the public policy, nor it created any unnecessary liability upon the 

respondent but given full opportunity for recovery of the legal payable 

public money from the petitioner who was initiated to pay the same to the 

respondent bank. It is further submitted that the respondent bank had 

acted upon as per the Agreement of Loan and Guarantee in taking the 

hypothecated vehicle of the petitioner. The respondent No.1 has sought for 

dismissal of the petition.  

9.   The present respondent No.2, (who was also the respondent for the 

arbitration proceedings) also submitted written statement in this case, 

raising objection against the award on various grounds. It is also the case 

of the respondent No.2 that he did not receive any notices for appearance 

before the learned Arbitration Tribunal. He also prayed for setting aside the 

award. 

10.   The record of the Arbitration Case No.692/13 has been received and 

perused the same. Also perused the documents submitted by other sides, 

as well as, the documents in the record of the arbitration proceedings. 

11.   In the written objection, the respondent bank stated that the petitioner 

concealed the actual facts and the instant case has not been preferred 

within the stipulated period of time as provided u/s 33 (3) of the Act of 

1996. While arguing the case, the Ld. Counsel for the respondent No.1 
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forcefully submitted that the Ld. Arbitrator forwarded the copies of the 

award dated 08.02.214, in Arbitration Case No.692/13 immediately after 

passing of the award, to the petitioner and the Proforma respondent had 

refused to accept the same and accordingly both the envelopes were 

returned to the Ld. Sole Arbitrator. It is contended that the refusal to 

receive the same is deemed services and as such it was communicated to 

the petitioner on 07.04.2014. He submitted that the present application has 

been filed on 29.12.2014 and as such the present application is hopelessly 

barred by Section 34(3) of the Act of 1996.  

12.   On the contrary, the Ld. Counsel for the petitioner forcefully submitted 

that there was no occasion of refusal of the communication from the Ld. 

Sole Arbitrator and the petitioner never refused the same. It is further 

submitted by the Ld. Counsel for the petitioner that the petitioner came to 

know about the aforesaid award passed in arbitration proceedings much 

after in the month of November. The petitioner also submitted that on his 

letter dated 08.11.2014 the Sole Arbitrator furnished the certified true 

copies of the Arbitration Case No.692/13 without any documents and 

interim order dated 29.11.213 and thereafter on or about 18.11.2014, the 

petitioner was furnished with the copies of the award along with other 

documents. So according to the Ld. Counsel for the petitioner the time was 

start running from that time on 18.11.2014 and as such the present petition 

is within the time.  

13.   Further the petitioner had also submitted that he did not receive any 

copies of the notices of the arbitration proceedings and as such she was 

totally unaware about the proceedings. The petitioner further submitted 

that the Ld. Sole Arbitrator without ascertaining the service of the notices, 

proceeded ex-parte against the petitioner. The petitioner also argued that 

all though date was fixed on 24.01.2014 for appearance, the Ld. Sole 

Arbitrator decided to proceed ex-parte and not only that on that very day 

he took evidence of the claimant side and also heard argument and 
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thereafter fixed the date for passing of the Award which according to the 

petitioner is a misconduct on the part of the Ld. Sole Arbitrator and further 

submitted that the Ld. Sole Arbitrator was pre-determined to pass the 

award against the petitioner. 

14.   Per-contra, the Ld. Counsel for respondent No.1 argued the Ld. Sole 

Arbitrator rightly proceeded against the petitioner ex-parte after they failed 

to appear before the Ld. Sole Arbitrator inspite of service of notices upon 

both the petitioner and the Proforma respondent. He further submitted that 

the petitioner had no valid grounds for setting aside the award under 

provisions of Section 34(2) of the Arbitration and Conciliation Act. 

15.   Now in view of the contrary argument of the parties, I find the need to 

reproduce the provisions of Section 34(2) of the Arbitration and Conciliation 

Act 1996 which reads as follows:- 

An arbitral award may be set aside by the Court only if- 

The party making the application furnishes proof that- 

i. A party was under some incapacity, or 

ii. The arbitration agreement is not valid under the law to which 

the parties have subjected it or, failing any indication 

thereon, under the law for the time being in force; or 

iii. The party making the application was not given proper 

notice of the appointment of an arbitrator or of the arbitral 

proceedings or the appointment of an arbitrator or of the 

arbitral proceedings or was otherwise unable to present his 

case; or 

iv. The arbitral award deals with the dispute not contemplated 

by or not falling within the terms of the submission to 

arbitration, or it contains decisions on matters beyond the 

scope of the submission to arbitration: 

Provided that, if the decisions on matters submitted to 

arbitration can be separated from those not so submitted, 
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only that part of the arbitral award which contains decisions 

on matters not submitted to arbitration may be set aside; or 

v. The composition of the arbitral tribunal or the arbitral 

procedure was not in accordance with the agreement of the 

parties, unless such agreement was in conflict with a 

provision of this Part from which the parties cannot 

derogate, or, failing such agreement, was not in accordance 

with this Part. 

16.   Now admittedly the award was passed on 08.02.2014 and the present 

petition for setting aside the award has been filed on 02.01.2015. According 

to the Ld. Counsel for the petitioner, the Award was communicated on 

18.11.2014 and as such the petition was filed within the period of limitation. 

Section 34(3) of the Act of 1996 prescribed that „An application for setting 

aside may not be made after three months have elapsed from the date of 

on which the party making that application had received the arbitral award, 

or if a request had been made under section 33, from the date on which 

that request has been disposed of by the arbitral tribunal.‟ It is also 

provided that if a Court is satisfied that the applicant was prevented by 

sufficient cause from making the application within the said period of three 

months it may entertain the application within a further period of thirty 

days, but not thereafter. So the petitioner can get altogether four months, 

time for filing of the prayer for setting aside the award. 

17.   On careful scrutiny of the record of the arbitration proceeding, it 

appears that Ld. Sole Arbitrator communicated the award on 04.04.2014 

vide registered post with A.D which was returned to the sender with the 

caption „Refused‟ by the addressee (returned to the sender). Similarly the 

communication was also refused by the addressee, namely Bipul Das 

(Proforma Respondent). This refusal all though was challenged by the 

petitioner, she did not do anything to prove the falsity of the report. When 

the letter was sent to the proper address by registered post and it was 
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returned with the note that refused by the addressee, if the petitioner 

intends to challenge the same, the burden lies on her to prove that no such 

communication was reached to her address, for which she could not 

challenge the same before the Court of Law within the stipulated period of 

time. 

18.   Thus, I am not convinced that communication was not made to the 

petitioner prior to 18.11.2014. Secondly, the petitioner challenged the 

award u/s 34(2) (a) (iii). It is argued by the Ld. Counsel for the petitioner 

that at no point of time, the petitioner received any notices of the 

appointment of the Arbitrator or regarding the date of appearance before 

the Ld. Sole Arbitrator. The Ld. Counsel for the petitioner also submitted 

that no service was made to her and as such she had no knowledge about 

the date of appearance before the Arbitrator. However, the record of the 

arbitration proceeding clearly reflects that due notices were sent to both the 

respondent of the said arbitration proceedings i.e. to Sri Siddheswari Deb 

and Sri Bipul Das. However, Proforma respondent i.e. guarantor received 

notices on 04.01.2014. Again notices were sent to both of them on 

13.01.2014 but both the notices were returned with the caption “Refused”. 

The refusal to receive the notices itself is sufficient to deem it as due 

service. Besides Bipul Das, the guarantor of the loan had received the 

notices and returned the acknowledgment card after putting his signature. 

Thus, it cannot be said that the notices were not served upon the 

petitioner. The notices was sent to the proper address of the petitioner and 

also the Proforma respondent and on one occasion the Proforma 

respondent received the notices by putting his signature in the A.D Card. 

But the petitioner did not receive the notices and refused to accept the 

same. Thus, the benefit of Section 34(2)(a)(iii) of the Act of 1996 is not 

applicable to the present case in hand. It is the petitioner who had chosen 

to refuse the notices and not to appear and not to cooperate with the Ld. 

Sole Arbitrator and as such the Ld. Sole Arbitrator was compelled to 
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proceed ex-parte against them and there is nothing irregularity in the 

aforesaid decision of the Ld. Sole Arbitrator and I do not find any scope of 

interference.  

19.   Regarding the other facts, I find that the Ld. Arbitral Tribunal passed 

the Award after going through the documents, produced before him. This 

Court while deciding the petition u/s 34(2) of the Act of 1996 for setting the 

Award, cannot sit as an Appellate Court and cannot re-assess or re-

appreciate the evidence on record. Therefore, I find that there is no scope 

for re-assessing or re-appreciating the evidence on which the Ld. Sole 

Arbitrator relied upon for passing the award. 

20.   In view of the discussions made above, I am constrained to hold that 

petitioner after refusing to receive the communication from the Ld. Sole 

Arbitrator regarding the sending of copies of the Award, cannot get the 

benefit of it and cannot extend the period of limitation for filing of the 

petition for setting aside the award. Had the award was not communicated 

at all, it would be different. But the registered post was sent to the address 

of the petitioner and Bipul Das and they thought it better to refuse the 

same and it was returned back to the sender. The subsequent fact which 

has been made by the petitioner is not at all believable. Besides the 

petitioner did not do anything, nor adduced any evidence to prove the 

falsity of the report of the postal department that it was refused and 

returned to sender. Since it was hopelessly barred by the limitation, other 

questions will not come. Even then while going through the record of the 

Arbitration, I find that the Ld. Sole Arbitrator tried to communicate the 

petitioner and her guarantor regarding the need for their appearance in the 

arbitration proceeding. All the time, the notices were sent to the petitioner 

and returned with the caption „Refused‟ and said Bipul Das once received 

the notices and even thereafter he had chosen to remain absent.  
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21.   Thus the Ld. Sole Arbitrator rightly proceeded in the case ex-parte and 

the petitioner will not get the benefit of Section 34(2)(a)(iii) of the Act of 

1996.  

22.   In view of the discussion made above, I find that petition submitted by 

the petitioner for setting aside the Arbitral Award has no merit and it is 

liable to be dismissed.  

23.   In the result, the petition for setting aside the arbitral award dated 

08.02.2014 stands dismissed on contest, however, without cost. 

24.   Send back the record of the Arbitration to the Ld. Sole Arbitrator. 

 

 Given under my hand and seal of this Court on this 6th day of January, 

2018 in the open Court. 

 

               (S.P. Moitra)  
              District Judge 
       Kamrup(Metro),Guwahati 

 

Dictated & corrected by me. 

 

        ( S.P. Moitra ) 
          District Judge, 

Kamrup (Metro), Guwahati 
      


