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IN THE COURT OF THE SESSIONS JUDGE: KAMRUP(M), AT GUWAHATI 

 

NDPS Case No. 55/17 

(Under Section u/s 17(c) of NDPS Act ) 

 

Present:  S.P. Moitra, 

  Sessions Judge 

  Kamrup(M), Guwahati  

 

      State of Assam 

-Vs - 

    Manoj Shah                                                       

                        

          ..........Accused Person 

 

Appearance for the Parties: 

 

Advocate for the State          : Sri H.K. Deka, Learned Public Prosecutor 

Advocate for the accused  : Sri S. Kaur, Learned Defence Counsel                               

 

Date of recording evidence : 15.09.2017, 16.09.2017, 09.11.2017, 

10.11.2017 

Date of Argument  : 04.01.2018 

Date of Judgment  : 11.01.2018 

J   U   D   G   M   E   N   T 

 

1.   Brief facts of the case of the prosecution are that on 08.05.2017, at 

about 7:45 PM, during routine checking in Train No. 15903 Dn 

Chandigarh Express, arrived at Platform No.6 of Guwahati Railway 

Station, the train checking GRPS personnel detected 4 packets of Opium 

inside an ash colour trolley bag under Berth No.36 of Coach No.A-1. 

Accordingly, the passenger i.e. the accused person named above was 

brought down from the train and the OC of Guwahati GRPS was 

intimated. On being authorized by the OC GRPS, SI Babul Das arrived at 

Platform No.6 and he took weight of the recovered 4 packets of Opium 

and found that there were 4 kilograms of Opium (each packet weighed 
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1 kg). The aforesaid 4 packets of Opium were duly seized along with the 

trolley bag, passenger ticket and the identification card of the 

passenger. Samples were duly drawn for sending to FSL. After 

completion of process of search and seizure, SI Babul Das came back to 

the GRPS Guwahati along with the accused person and the recovered 

items.  

 

2.   On the basis of written F.I.R (Ext. 8), submitted by SI Babul Das, 

Guwahati GRPS Case No.78/17 was registered u/s 17(c) of the NDPS Act 

and was taken up for investigation. In course of investigation, the 

sample was sent to DFS, Kahilipara for chemical examination. The 

accused person was also formally arrested and was sent to judicial 

custody. After collecting the Forensic report, as the sample gave positive 

test for Opium, the I/O submitted charge sheet against the accused 

person u/s 17 (c) of the NDPS Act and was sent up to face the trial. 

 

3.      Copies of the relevant documents were furnished to the UTP 

(accused). On consideration of charge, charge under section 17 ( c) of 

the NDPS Act was framed against the accused, which was read over and 

explained to the accused and the accused person pleaded not guilty and 

stood to face the trial. 

 

4.   In course of trial, prosecution examined, as many as, 6 witnesses on 

its behalf and also exhibited 12 documents. The duplicate sample, the 

reservation ticket of the accused person and the voters ID card of the 

accused person were also marked as material exhibit. The defence plea 

was of complete denial of any guilt and the statement of the accused 

person was recorded u/s 313 of the Cr.P.C. in which he pleaded his 

innocence. The defence adduced no evidence on his behalf. I heard 

argument advanced by the Ld. Counsel for the parties. 

 

 

5. Points for determination: 
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Whether on 08.05.2017, at about 7:45 PM, accused person named 

above was caught redhanded for illegal possession and transportation of 

4 kgs of Opium by Dn Chandigarh Express? 

Decision and reasons thereof:- 

6. I have carefully gone through the entire evidence on record and the 

materials placed before me. 

7.  PW.1 Sri Premcharan Singh, a constable posted at GRPS Guwahati, 

deposed that on 08.05.2017, he was on train checking duty from 5:00 

am to 10:00 pm along with ASI Khursid Ali, Constable Gautam 

Choudhury and other police personnel. He further deposed that ASI 

Khursid Ali was the in-charge of the checking party and about 7:45 PM, 

when Dn. Chandigarh Express arrived at Platform No.6, they started 

checking the train. He stated that during checking of A1 Compartment 

of the said train, they found an ash colour trolley bag under berth No.36 

and accused was there on the berth. He also stated that on being asked, 

the accused person opened the trolley bag and they saw 4 Everyday 

Milk packets and inside the packets, there were suspected Opium and 

immediately they informed the OC GRPS and OC GRPS sent SI Babul 

Das to do the needful. He further stated that as the train was about to 

leave, they got the accused person, namely, Manoj Shah down at 

Platform No.6 and after arrival of Babul Das, he brought out the packets 

and took weight of all the packets with the weighing scale. He again 

stated that there were altogether 4 kgs. of Opium and each packet 

weighed 1 kg. He added that thereafter he again left for train checking 

duty. The witness identified that the accused person in the dock.  

During cross examination PW.1 admitted that immediately after 

arrival of the train there was passenger movement. He stated further 

that they called for other passengers, but nobody showed their interest. 

He admitted that the duty register is not before the Court and he added 

that he was not asked to put any signature on any document by the I/O.  

He admitted that the seized packets are not before the Court and the 
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trolley bag is also not before the Court. He further denied that neither 

trolley bag nor any contraband was recovered from the accused person.  

8.    His evidence stood corroborated by PW.3 Sri Gautam Choudhury, 

UBC 80, who deposed that on 08.05.2017 he was detailed for train 

checking duty from 05:00 am to 10:00 pm and he was accompanied by 

9 others. He further corroborated that ASI Khurshid Ali was the in-

charge of the train checking party and at about 7:45 pm, Dn. 

Chandigarh Express arrived at Platform No.6. He also corroborated that 

while checking the Coach No. A1, under the berth No.36, they found an 

ash colour trolley bag and on being asked about the ownership of the 

bag, the passenger of berth No.36 told them that it belonged to him. He 

testified that upon asking the passenger to open the bag, they found 4 

nos. of packet of Everyday Milk and they suspected the contents and 

their suspicion grew more when they saw external adhesive was used 

on each of the packets. He again testified that as the train was leaving, 

they brought down the accused to platform No.6 and ASI Khurshid Ali 

informed the OC GRPS and accordingly SI Babul Das came there with 

the authorization of the OC. He stated that SI Babul Das took weight of 

the packets and thereafter took the accused person to the police station 

and the weight was taken by the weighing balance of GRPS Guwahati. 

He further stated that he seized the packets, one journey ticket and the 

trolley bag at the platform No.6 itself and his signature was obtained in 

the seizure list. He further stated the I.O. also prepared sample for 

sending it to FSL, Kahilipara and his signature was obtained on the 

sample packets. He proved Ext.3 as the seizure list and Ext.3(1) as his 

signature. He further proved M. Ext.1 as the duplicate packet of the 

sample and M. Ext.1(1) as his signature. He too identified the accused in 

the dock.  

During cross examination, he also admitted that the duty register is 

not before the Court. He denied that he did not state before the I/O that 

on being asked by them, the accused person opened the bag. He further 

denied that he did not called other passengers to be the witnesses of 
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the recovery but they did not agree. He admitted that the ash colour 

trolley bag and the milk packets (containing opium) are not before the 

Court. He denied a suggestion that he was not on duty on that day.  

9.   PW.4 Khurshid Ali deposed that on 08.05.2017 he was on train and 

platform checking duty from 6 am to 10 pm. He further deposed that he 

was in-charge of the checking party and on that day at about 7:45 pm, 

after arrival of Dn. Chandigarh Express during checking of the train, they  

found an Ash colour trolley bag in Coach No. A-1, under berth No.36 

and on being asked about the ownership of the trolley bag, the accused 

person himself claimed that the same was his bag. He further stated 

that the person was instructed to open the bag and accordingly the 

person opened it and then they detected four packets of suspected 

opium and the opium was inside the plastic packets of milk. He further 

testified that on seeing the same, they got down from the train along 

with the person concerned and the trolley bag and his other belongings. 

He further stated that he informed the OC GRPS over phone and after 

sometimes SI Babul Das arrived at Platform No.6 along with weighing 

balance. He further testified that SI Babul Das took weight of all the 

packets and found 4 kgs. of suspected opium and all the packets of 1 

kg. each. He further stated that SI Babul Das seized the contraband 

items and also drew samples from all the packets and prepared two nos. 

of sample packets for sending to FSL. He further stated that his 

signatures were obtained in the seizure list, as well as, in the sample 

packets. He proved Ext.3 as the seizure memo and Ext.3(2) as his 

signature. He further proved M.Ext.1 as the duplicate sample and 

M.Ext.1(2) as his signature.  

During cross examination, he admitted that there was passenger 

movement at the time of their checking and there were other 

passengers too in the compartment. He admitted that he did not state 

to the IO that the passenger who was sitting on berth No.36 was asked 

about the ownership of the trolley bag, found under the berth. He also 

admitted that he also did not state to police that the person admitted 
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that the trolley bag belonged to him and he also opened the same under 

their instruction. He further admitted that he did not see any document 

to show that he was on duty from 6:00 am to 10:00 pm. He further 

admitted that the seized articles were not before the Court at the time 

of his deposition.  

 

10.    PW.5 Babul Das is the search and seizing officer. His testimony 

reveals that on 08.05.2017, while he was on duty, at about 7:45 pm, OC 

GRPS received telephonic information from ASI Khurshid Ali that after 

arrival of Dn. Chandigarh Express at Platform No.6, the train checking 

party started checking of the train and in Coach No. A1, under berth 

No.36, they found an ash colour trolley bag and detected 4 packets of 

suspected opium in the said bag and thereafter brought down the 

passenger along with his belongings to platform No.6. He further 

testified that on being so informed, the information was entered in GDE 

No.270 dated 08.05.2017. He proved Ext.4 as the certified extract copy 

of the said GDE and further proved Ext.4(1) as the signature of OC 

Pankaj Kalita which he knew. He also testified that OC GRPS issued an 

authority letter in his name, authorizing him to do the needful as per the 

provisions of the NDPS Act. He proved Ext.5 as the authority letter and 

Ext.5(1) as the signature of OC Pankaj Kalita. He testified that on being 

so authorized, he proceeded to platform No.6 along with a constable 

carrying the weighing instrument. He further deposed that during 

search, he found 4 packets of suspected opium I an ash colour trolley 

bag and the opium was kept in the packets of Nestle Everyday packets 

and in each packet, on weighing he found 1 kg of opium and accordingly 

he seized all the packets of opium. He stated that he also found 1 

voter’s Identity card and one reservation train ticket both in the name of 

the accused Manoj Shah and accordingly he seized all these articles. He 

proved Ext.3 as the seizure list and Ext.3(3) as his signature and 

Ext.3(4) as the signature of accused Manoj Shah. He further stated that 

he prepared two packets of sample by taking out a little quantity of 
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opium from all the packets. He proved M.Ext.1 as the duplicate sample 

and M.Ext.1(3) as his signature and M.Ext.1(4) as the signature of the 

accused. He further proved M.Ext.2 and M.Ext.3 as the voter’s ID card 

and the train reservation ticket in the name of the accused Manoj Shah. 

He stated that he handed over the seized items to OC Pankaj Kalita of 

GRPS. He stated further that he prepared the FIR and submitted the FIR 

before the OC GRPS and handed over the accused to him. He proved 

Ext.8 as the F.I.R and Ext.8(1) as his signature. He stated that the 

contraband items along with the seized trolley bag were destroyed in 

pursuance to the direction of the Hon’ble Apex Court of India and this 

Court. He proved Ext.7 as the destruction report along with certificate of 

Magistrate and Ext.7(1) as the signature of OC Pankaj Kalita which he 

knew and Ext.7(2) as the certificate of correctness given by Sri S.K Das, 

the learned J.M.F.C Kamrup (M).  

During cross examination he admitted that he did not write it in the 

F.I.R as well as in the seizure list that he drew a little quantity of opium 

from all the packets and after mixing it homogeneously, prepared one 

original and one duplicate sample. He admitted that he did not mention 

either in his F.I.R or in his seizure list the exact location, where the bag 

was found. He admitted that the CRPF staff was also with the GRP 

personnel but he did not mention their names in the FIR, nor he made 

them witness. He further admitted that he did not inform the railway 

authority that a passenger had been de-boarded at Guwahati Railway 

station. He admitted further that he did not collect the passenger 

reservation chart and he admitted that he did not get the TT to meet 

because the train had left. He admitted that he prepared only two 

packets of sample from all the four packets of contraband. He further 

admitted that he did not prepare 4 different samples and did not 

prepare any separate inventory at the time of seizure and only the 

seizure list was prepared by him. He admitted that he did not write in 

his FIR or in his seizure list how the sample packets were sealed or 

which impression was used for sealing. He admitted that in the said 
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Authority letter there is no Memo number. He admitted further that the 

authority letter was not produced before the Court. He denied a 

suggestion that the same was manufactured subsequently. He admitted 

that he submitted F.I.R after completion of the seizure and except that 

he did not submit any other separate report to his superior i.e. OC 

GRPS. He admitted that he could not see any label containing his 

signature, the signature of the accused and the witnesses over the bag. 

He admitted that the photographs of 4 packets of contraband have not 

been submitted by him. He denied that the photograph of the bag is not 

connected with the present case. He also admitted that the he did not 

seal the trolley bag.  

11.    PW.6 Mahesh Baishya is the Investigation Officer of the case and is 

merely a formal witness. He testified that on being endorsed to 

investigate the case, he recorded the statement of SI Babul Das. He 

further stated that he interrogated the accused person and thereafter 

arrested him. on the receipt of sample packets and seized articles from 

O/C GRPS. He stated that he sent the sample packets on 11.05.2017 to 

the FSL for forensic examination. He further testified that he collected 

the FSL report and the report gave positive test for opium and morphine 

and thereafter he submitted charge sheet. He proved Ext.12 as the 

charge sheet and Ext.12(1) as his signature.  

During cross examination he admitted that he did not collect the 

names and particulars of the CRPF personnel who were with the train 

checking duty staff. He admitted that he did not mention in the charge 

sheet that he received the sample from OC. He admitted further that he 

did not mention in the charge sheet where the samples packets were 

kept before sending it to FSL.  

12.   PW.2 Sri Gajendra Nath Deka is the Forensic Expert, who examined 

the sample in this case. He deposed that on 11.05.2017 he received a 

parcel through the Director, DFS, Assam in connection with Guwahati 

GRPS Case No.78/17 and the parcel consisted of one exhibit enclosed in 
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a sealed envelope. He stated that the facsimile of the seal was found to 

be GHTY GRPS. He also testified that the sealed envelope, marked as 

Ext. A-1 having a closed polythene packet containing 5 gms. of dark 

brown coloured pasty substance and the sample was again marked by 

him as DN-206/17.  In his opinion, the sample gave positive test for 

Opium and the percentage of morphine in the exhibit was found to be 

7.41 and he forwarded the report to OC, Guwahati GRPS.  He proved 

Ext-1 as his report and Ext-2 as the forwarding letter.  

During cross examination, he admitted that he had not verified the 

presence of any signature on the sample packet inside the closed 

envelope. He further admitted that he did not see the remnants of the 

sample before the Court. 

13.  Now on careful consideration of the entire evidence on record, I find 

that the prosecution witnesses broadly corroborated each other 

regarding recovery of the contraband from the possession of the 

accused Manoj Shah. However, the Learned Defence Counsel brought to 

my notice, the different irregularities right from the seizure of the 

articles till sending of sample to the DFS, Kahilipara. The Learned 

Defence Counsel firstly made a scathing attack by submitting that the 

alleged trolley bag of this case had never been produced before the 

Court, nor any inventory has been prepared in connection with the 

aforesaid seizure. It is also submitted that non production of the seized 

trolley bag is amounting to sabotising the evidence. In support of its 

contention, the Learned Defence Counsel relied upon the decision of 

Hon’ble Apex Court of India in Jitendra and Another vs. State of M.P, 

reported in (2004) 10 SCC 562. However, without going even to the 

contention of the Learned Defence Counsel, I find that all the seized 

articles were destroyed as per direction of this Court and the destruction 

report has been exhibited as Ext.7. Along with the destruction report, a 

photograph of the trolley bag has been given which shows that it is 

nearly of saffron colour. But all the prosecution witnesses testified that 

the seized trolley bag was of ash colour. There is much difference in 
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between the ash colour and saffron colour and it cannot be said that the 

witnesses committed mistake in identifying the colour of the bag. The 

seizure list in another way reflects that one “S” colour bag was seized. 

So it is difficult to understand exactly of which colour the trolley bag 

was. The seizing officer specifically stated that the seized trolley bag 

was never sealed, nor any signature of any of the witnesses, nor of the 

accused, nor of himself was taken over the trolley bag. Thus, it is not at 

all possible to hold that the seized trolley bag was destructed. The 

difference in description of the seized trolley bag makes the entire 

prosecution case doubtful. 

14.   The contraband, according to all the witnesses, were in 4 plastic 

bags of everyday milk, manufactured by Nestle. But the destruction 

report does not enclose photograph of those poly-bags to ensure that 

the bags were actually destructed. Neither the poly-bags were sealed, 

nor it bore any signature of any of the witnesses, nor the accused, nor 

the Search and Seizing Officer. It was kept in open condition in the 

Malkhana. The Malkhana register has also not been proved in this case 

to establish that those were actually kept in the Malkhana. The Search 

and Seizing Officer deposed that he handed over those bags to the 

Officer-in- charge of the GRPS. The Investigating Officer Mahesh 

Baishya also submitted that he received the articles from the O/C. The 

concerned O/C never appeared before the Court to ensure that the 

seized items and the sample packets were kept in the Malkhana and 

those were brought out from the Malkhana for production before the 

Learned CJM. The Officer-in-charge also never appeared before the 

Court to depose that the sample packets were received by the I/O from 

his custody for sending to DFS, Kahilipara. Thus safe custody of seized 

materials, as well as, sample packets are in question. It creates more 

doubt when the colour of the bag has been changed. Once again I like 

to repeat that all the witnesses specifically stated that ash colour trolley 

bag was seized from the possession of the accused person, but the 
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destruction report and the photograph submitted along with the report 

clearly reflects that the saffron colour trolley bag was destructed.  

15.   Furthermore evidently no independent witnesses were present at the 

time of alleged search and seizure of the articles from the possession of 

the accused person. There is no evidence that the independent 

witnesses were called, but they declined to be a witness of the search 

and seizure. It is also evident that some CRPF personnel were also 

present in the search party. But neither their names were collected by 

Search and Seizing Officer, nor by the Investigating Officer, nor they 

have been cited as witnesses. It is to be kept in mind that entire process 

was done in the platform of busy railway station like Guwahati. In the 

absence of any independent witness other than the GRPS personnel, it is 

difficult to belief that the entire process was done fairly. The Search and 

Seizure has also become doubtful, in the absence of any independent 

witness or even in the absence of the CRPF personnel who accompanied 

the train checking staff.  

16.   The sample was also not properly taken as per the Standing Order of 

the NCB. All though 4 packets of Opium were seized, only two samples 

were taken. There is no evidence that adequate quantity of suspected 

Opium was taken from each packets to mix it homogenously to prepare 

two samples. 

17.   Furthermore there were other irregularities too. The Authority letter 

was not produced before the Learned CJM, at the time of production of 

the accused. There is no memo number or date to show that the 

Authority letter was issued prior to the search and seizure of the articles. 

It is furthermore doubtful, because there were two handwritings in the 

same Authority letter and some facts were added subsequently by a 

different handwriting.  

18.   In view of the discussions made above, I have no hesitation in my 

mind that the prosecution has miserably failed to establish the guilt all 

accused Manoj Shah. The prosecution could not establish removing of 
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shadow of doubt that the accused person named above was 

apprehended while transporting the Opium.  

19.   In result, accused Manoj Shah is held not guilty of offence 

punishable u/s 17 (c) of the NDPS Act and accordingly he is acquitted 

and set at liberty forthwith. 

20.   The accused person has been languishing behind the bar and as 

such issue release order immediately. 

21.  The seized voter I.D card of the accused person may be returned to 

the accused after waiting for a considerable period of time.  

22.  Signed, sealed and delivered in the open court on this 11th day of 

January, 2018 at Guwahati. 

                                     
                                     
                                     
       (S.P. Moitra) 

                                         Sessions Judge,  
                     Kamrup(M), Guwahati  
  

Dictated & corrected by me.  

 

          (S.P. Moitra) 

       Sessions Judge,  
    Kamrup(M), Guwahati  
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A P E N D I X  

(A)  Prosecution Exhibits : 

 

Ext-1 : FSL Report 

 Ext-2 : Forwarding report of FSL  

Ext-3 : Seizure list. 

 Ext-4 : Extract copy GDE No. 270 dated 08.05.2017 

Ext-5 : Authority letter. 

Ext-6 : Sketch map of the place of occurrence  

Ext-7 :  Destruction report along with certificate of Magistrate 

Ext-8 :  FIR 

Ext-9 :  Printed form of FIR. 

Ext-10 :  Forwarding letter to Director FSL, Assam. 

Ext-11 :  Test Memo 

Ext-12 :  Charge sheet 

 

(B)  Defense Exhibit  : Nil 

 

(C)  Court Exhibit  : Nil 

 

(E)  Prosecution Witnesses: 

 

PW-1 :  Sri Premchand Singh 

PW-2 :  Sri Gajendra Nath Deka 

PW-3 :  Sri Gautam Choudhury 

PW-4 :  Sri Khurshid Ali  

PW-5 :  Sri Babul Das 

PW-6 :  Sri Mahesh Baishya 

 

(F)  Defense Witnesses  : Nil 

 

(G)  Court Witnesses : Nil.  

 

 

                 (S.P. Moitra) 

                         Sessions Judge,  

                Kamrup(M), Guwahati 

 


