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IN THE COURT OF THE SESSIONS JUDGE: KAMRUP(M), AT GUWAHATI 

 

CRIMINAL REVISION No. 133/17 

 

Present:  S.P. Moitra, 

  Sessions Judge 

  Kamrup(M), Guwahati  

 

      Rubina Begum   

……………… Petitioner 

     Vs.                                                    

      State of Assam      

   ……………….. Respondent        

 

Appearance for the Parties: 

 

Advocate for the Petitioner     : Mr. Abdul Kalam Azad, Learned Counsel 

Advocate for the Respondent  : Sri H.K. Deka, Learned Public Prosecutor 

 

Date of Argument  : 04.01.2018 

Date of Judgment  : 12.01.2018 

J   U   D   G   M   E   N   T 

1. The present revision has been preferred against the order dated 20.09.2017 

passed by Smt. S. Bharadwaj, Ld. J.M.F.C Kamrup (M), Guwahati in C.R Case 

No.1413/2016 staying the proceeding of the aforesaid C.R Case, going against 

the law. The present petitioner/revisionist filed the aforementioned C.R Case 

No.1413/16 against her husband on the allegation that she is the legally 

married wife of the accused Md. Rezaul Islam and their marriage was 

solemnized on 27.01.2008 according to Muslim rites and rituals. It is alleged 

that at the time of their marriage, her parents gave a full set of furniture, 

clothes and household utensils and also full set of gold ornaments to the 

complainant. After 4 years of marriage, the complainant gave birth to a female 

child, namely , Jinnat Farha and after the birth of the female child, the accused 

became unhappy and started to misbehave with her and also started to torture 

her both mentally and physically. It was alleged in the complaint petition that 
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the accused demanded Rs.5,00,000/- from the complainant for starting his 

own business but the complainant could not fulfill his demand and therefore 

the accused person subjected her to physical torture. She was harassed by not 

providing food, clothes, medicine and she was also regularly misbehaved. She 

was infact treated as servant and lastly on 15.01.2015, while the complainant 

was washing clothes and utensils near the hand tube well, then the two sisters 

of the accused, namely, Jesmine Sultana and Parbin Sultana approached there 

and gave their inner wears for wash. They also used slang language towards 

her as the complainant opposed gently against such rude behavior. They 

slapped on her cheek and abused her with slang language and also kicked her 

from back and also badly tortured her in person. The parents of the accused 

were also watching the incident and they instigated their daughters for 

torturing her more. As the complainant called her husband, i.e, the accused 

person over phone and told him about the incident, the accused person came 

immediately and blamed the complainant and told her that until and unless she 

would bring Rs.5,00,000/-, she would be allowed to stay in the house as 

sweeper and servant. As she refused to bring the demanded money, the 

accused person drove the complainant out from his house and since then she 

has been staying in the house of her parents with her minor daughter. It is 

stated that the accused person never expressed any eagerness to bring the 

complainant back, although she made communication with the accused several 

times to continue their conjugal life. On last 01.10.2016, the complainant along 

with Mrs. Anuwara Begum and Hussain Ali went to the house of the accused 

and requested him to return the Jejmals/Stridhan property, but the accused 

person and his family members refused to return the Jejmals/ Stridhan 

property. The complainant again visited the house of the accused with two 

other persons and requested him again to return the Stridhan property, but the 

accused person straight forward refused to return the Stridhan property or to 

restore their conjugal life. The complainant apprehended that the accused 

person may sell the gold ornaments and the furniture. Finding no other 

alternative, she filed a complaint with a prayer for issuance of search warrant.  
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2. The Ld. Trial Court took cognizance of the offence and proceeded to examine 

the complainant u/s 200 of the Cr.P.C. After examining the complainant, the 

Ld. Trial Court directed the O/C Jalukbari P.S to conduct an enquiry u/s 202 of 

the Cr.P.C. regarding the allegation made in the complaint petition and also 

directed him to submit the report forthwith.  

 

3. It is contended by the petitioner/ complainant that O/C Jalukbari P.S failed to 

submit the report on several occasions, despite several reminders issued by the 

Court and lastly the Learned Court directed the O/C Jalukbari P.S to appear 

personally to hand over the report. It is stated that the O/C Jalukbari 

submitted the report disclosing the fact that on the basis of the direction of the 

Court, a case has been registered by Jalukbari P.S, vide Jalukbari P.S Case 

No.22/17 and the same is pending at the stage of investigation. It is further 

contended that on perusal of the said report, the Ld. Trial Court instead of 

taking action against the O/C Jalukbari P.S for non compliance of the direction 

of the Court, stayed the proceeding of the complainant case going against the 

law. Hence, on being highly aggrieved by and dissatisfied with the impugned 

order dated 20.09.2017, the petitioner/complainant filed criminal revision on 

the grounds set forthwith in the revision petition.  

 

4. LCR has been called for and perused the same. I heard argument put forward 

by the Ld. Counsel for the petitioner/complainant, as well as, the Ld. P.P. 

 

5. Ld. Counsel for the petitioner submitted that Ld. J.M.F.C, Kamrup (M), 

Guwahati has committed a mistake and illegality in passing the impugned order 

dated 20.09.2017. It is also submitted that the Ld. Trial Court without 

application of judicial mind passed the impugned order and as such it is 

required to be interfered with. It is also stated that the Ld. Trial Court ought to 

have passed the search order for issuance of warrant in favour of the 

petitioner/complainant. But instead stayed the proceeding which is 

contradictory to law. It is further argued that in this particular case the 

direction was given to the O/C concerned to enquire into the matter, but 

without any authority, the O/C Jalukbari P.S registered the same as Jalukbari 



4 
 
 

 

P.S Case and entrusted an Officer to investigate the case. The Ld. Counsel 

submits that it was totally beyond the jurisdiction of the O/C and as such the 

Ld. Trial Court ought not to have stayed the present compliant case. 

 

6. On the contrary, the Ld. P.P submits that although the Officer In-charge of 

Jalukbari P.S committed a mistake by registering the case, but since the case 

has already been registered at Jalukbari P.S, the Ld. Trial Court had no other 

option, but to stay the complaint case in view of Section 210 of the Cr.P.C.  

 

7. Now the moot question raised in this case is whether the learned Court below 

committed any illegality in staying the further proceeding of C.R. Case No. 

1413/16. Evidently, the learned Trial Court took cognizance of the offence 

under section 190 of the Cr.P.C and thereafter proceeded to examine the 

complainant under section 200 Cr.P.C. After recording her initial statement on 

oath, the learned Trial Court postponed the issue of process and instead of 

proceeding to inquire into the case herself under section 202 Cr.P.C., 

forwarded the complaint to the O/C of Jalukbari PS to conduct an inquiry in 

respect of the allegations, as made by the complainant. Section 202 Cr.P.C. 

provides for postponement of issue of process. It reads as follows: 

 

“(1) Any Magistrate, on receipt of a complaint of an offence which he is 

authorized to take cognizance or which has been made over to him 

under section 192, may, if he thinks fit, postpone the issue of process 

against the accused, and either inquire into the case himself or direct 

an investigation to be made by, a police officer or by such other person 

as he thinks fit, for the purpose of deciding whether or not there is 

sufficient ground for proceeding: 

 

Provided that no such direction for investigation shall be made, - 

 

(a) Where it appears to the Magistrate that the offence complained of is 

triable exclusively by the Court of Sessions or  
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(b) Where the complaint has not been made by a court, unless the 

complainant and the witnesses present (if any) have been examined on 

oath u/s 200.  

 

(2) In an inquiry under sub-section (1), the Magistrate may, if he thinks 

fit take evidence of witness on oaths. 

 

Provided that if it appears to the Magistrate that the offence 

complained of is triable exclusively by the Court of Session, he shall call 

upon the complainant to produce all his witnesses and examine them 

on oath. 

 

(3) If an investigation under sub-section (1) is made by a person not 

being a police officer, he shall have for that investigation all the powers 

conferred by this Court on an offer in charge of a police station except 

the power to arrest without warrant. 

 

8. On the contrary, Section 156 (3) of the Cr.P.C. reads as follows: 

"156. Police officer's power to investigate cognizable case.  

 

(1) Any officer in charge of a police station may, without the order of a 

Magistrate, investigate any cognizable case which a Court having 

jurisdiction over the local area within the limits of such station would 

have power to inquire into or try under the provisions of Chapter XIII. 

 

(2) No proceeding of a police officer in any such case shall at any stage 

be called in question on the ground that the case was one which such 

officer was not empowered under this section to investigate. 

 

(3) Any Magistrate empowered under section 190 may order such an 

investigation as above- mentioned.  
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9. Thus, as per scheme of the Code, both the powers of the Magistrate - (i) 

directing investigation under Section 156(3); and (ii) direction under Section 

202 to seek a report from police after investigation to enable the Magistrate to 

decide whether to proceed further and issue process are qualitatively different 

and are in different chapters of the Code. One is in the pre cognizance stage 

and the other is in the post cognizance stage. In the pre cognizance stage, 

instead of taking cognizance, the Magistrate has discretion either to direct 

registration of a case under Section 156(3) or after taking cognizance, the 

Magistrate may decide to conduct inquiry itself. This discretion is to be 

exercised by the Magistrate in its wisdom and having regard to the nature of 

the offence and the materials available. Direction under Section 156(3) to 

register a criminal case and to investigate is to be exercised where the 

Magistrate is satisfied that prima facie a cognizable offence has been 

committed. On the contrary, where he/she thinks it necessary to conduct 

further inquiry before deciding whether he/she should proceed further in the 

matter, matter is required to be dealt with under Section 202. In Vadilal 

Panchal v. DattatrayaDulaji Ghadigaonker, reported in AIR (1960) SC 1113, the 

Hon’ble Apex Court of India observed as follows: 

"Section 202 says that the Magistrate may, if he thinks fit, for reasons to be 

recorded in writing, postpone the issue of process for compelling the 

attendance of the person complained against and direct an inquiry for the 

purpose of ascertaining the truth or falsehood of the complaint; in other words, 

the scope of an inquiry under the section is limited to finding out the truth or 

falsehood of the complaint in order to determine the question of the issue of 

process. The inquiry is for the purpose of ascertaining the truth or falsehood of 

the complaint; that is, for ascertaining whether there is evidence in support of 

the complaint so as to justify the issue of process and commencement of 

proceedings against the person concerned.” 

10. Having regard to the limited nature of inquiry under Section 202 which option 

had been chosen by the Magistrate in this particular case, direction to the 

police to investigate and to give a report was limited by the very purpose for 

which the limited inquiry was to be held, as against procedure for investigation 
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in cases not covered under Section 202 of the Code. The purpose was to 

enable the Magistrate to decide whether there was ground to proceed further. 

The Magistrate having taken cognizance of the offence and as no direction has 

been given by the Magistrate for registration of criminal case, in my considered 

opinion, police did not have any power to register a case. It acted illegally, 

going beyond the law and registered the complaint as a Police Case and 

proceeded to investigate it afresh without any jurisdiction. The learned Trial 

Court also committed mistake in staying the Complaint Case itself under 

section 210 Cr.P.C., knowing it well that the police was given a direction to 

inquire the matter for the limited purpose to enable the Court to decide 

whether process is required to be issued in this particular case or not and that 

no direction was given to register a case. I, therefore, agree to the 

submissions, made by the learned counsel of the Petitioner that the impugned 

Order was illegal and incorrect and requires to be interfered with. 

 

11. In result, the present Revision is allowed on contest, however, without cost. 

The impugned Order, dated 20.09.2017, passed by Smti S. Bharadwaj, the 

learned JMFC, Kamrup (M), Guwahati in C.R. Case No. 1413/16 is hereby set 

aside. The learned Trial Court is directed to ask the Investigating Officer to 

submit the case diary of his investigation and then upon treating it as his 

report under section 202 of the Cr.P.C., the learned Trial Court will decide 

whether the process is to be issued or not. 

 

12. Send back the LCR along with a copy of the judgment. 

 

 

    (S.P. Moitra) 

                          Sessions Judge,  

                    Kamrup(M), Guwahati 

 

 


