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IN THE COURT OF THE DISTRICT JUDGE: KAMRUP(M), AT GUWAHATI 

 

SUCCESSION CASE NO. 124/2016 

 

Present:  S.P. Moitra, 

  District Judge 

  Kamrup(M), Guwahati  

 

Smti. Dhuniya Talukdar Devi 

                 ……………… Petitioner  

     Vs.                                                     

     1. Sri Pradip Kumar Nath 

   2. Smt. Swapna Devi 

                   ………….. Opposite Parties 

 

Appearance for the Parties: 

 

Advocate for the Petitioner     : Sri Bhupen Mazumdar, Sri Amit Kr. Goswami,     

  Learned Counsels 

Advocate for the Opposite Parties     : Sri P.Das, Smt.C.Baishya, Sri H. Kalita,    

                                                      Learned Counsels    

 

Date of Argument   : 01.02.2018 

Date of Judgment   : 17.02.2018 

J   U   D   G   M   E   N   T 

 

1.   The present Misc. Succession has arising from an application u/s 327 of the 

Indian Succession for granting of succession certificate to Smt. Dhuniya Talukdar 

Devi in respect of debts and securities of deceased late Dipankar Kumar Nath.  

 

2.   The facts constituting the present case in hand are that petitioner is the 

legally married wife of late Dipankar Kumar Nath who expired on 28.07.2016 leaving 

behind her, Pradip Kumar Nath, father of the deceased and Smt. Swapna Devi, 

mother of the deceased. It is also stated therein that at the time of death, the 

deceased husband of the petitioner was working as a Grade IV Employee in the 
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Office of Principle cum Superintendent, GMCH. It is also stated that deceased did not 

make any WILL during his lifetime, nor any other application has been filed in any 

other Court in respect of the estate of the deceased for granting of succession 

certificate. Accordingly, it is stated that there is no impediment u/s 370 of the Indian 

Succession Act, 1925 in respect of debts and securities, described in the schedule of 

the petition. It is, therefore, prayed by the petitioner to issue succession certificate in 

her name in respect of debts and securities of late Dipankar Kumar Nath. 

 

3.   The parents of the deceased were made opposite parties in this case and they 

also entered appearance after receiving notices from this Court. They took time for 

submission of the written objection, but could not submit the written objection within 

the stipulated time of 90 days. As such they were not allowed to submit their written 

objection. However, the opposite parties were allowed to cross examine the PW’s and 

were also allowed to adduce defence evidence.  

 

4.   During trial of the case, the petitioner submitted her evidence on affidavit and 

in the said evidence on affidavit fully corroborated the facts stated in her petition for 

succession. She also proved the death certificate of her husband which discloses that 

said Dipankar Kumar Nath expired 12 to 24 hours prior to 28.07.2016. During cross 

examination of PW.1, she testified that she did not mention the date and year of her 

marriage with late Dipankar Kumar Nath in her petition, as well as, in her evidence 

on affidavit. She also stated that she did not submit any document or photographs 

regarding her marriage with Dipankar Kumar Nath. She further submitted that she 

did not enclose any document to show that her husband Dipankar Kumar Nath was a 

government employee and also admitted that she has not submitted any document 

as regards the claim of service benefit to which her husband was entitled. However, 

she stated that her marriage was taken place in 2012. She was suggested that at the 

time of her marriage with Dipankar Kumar Nath, she was a minor. It is further denied 

by the witness that deceased Dipankar Kumar Nath had a previous marriage and the 

said wife is still alive.  
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5.   It is seen that the petitioner has sought for succession certificate against the 

service benefit of her husband i.e. GIS, Leave encashment and NPS more correctly 

described in the schedule of the petition. I have already noted that the opposite 

parties did not submit any written objection against the claim of the petitioner. 

Further although they were allowed to adduce evidence, they did not even pray for 

permission to adduce DW’s.  

 

6.   During argument of the case, the Ld. Counsel for the opposite parties 

submitted that they have no objection if their due share in the debts and securities, 

left by the deceased Dipankar Kumar Nath is given by the Court. The Ld. Counsel for 

the opposite parties also clearly submitted that the opposite parties have no objection 

in giving the due share of the petitioner in the debts and securities left by her 

deceased husband. 

 

7.   On careful scrutiny of the entire evidence on record, I find that although the 

opposite parties cross examined the witness on the facts of the case, they did not 

submit any written objection, denying the marriage of the petitioner with the 

decease. They also never challenged the marital status by submitting the written 

objection. During cross examination too, they cross examined PW.1 on different 

points and also gave different suggestions to PW.1 which are self contradictory. Once 

they tried to establish that there was no marital relationship in between the petitioner 

and the deceased, but again they suggested that she was a minor at the time when 

her marriage had taken place with deceased Dipankar Kumar Nath. In this regard, I 

like to mention that marriage with a minor does not make it void, but it is voidable at 

the instance of the minor when she becomes major.  

 

8.   Here in the present case in hand, the petitioner never challenged the 

marriage due to solemnization of marriage allegedly during her minority. Thus, I do 

not find it a just ground to disbelieve her marriage or to decide that it was void. On 

the other hand, I find that there is no denial of the fact that the opposite party No.2 

is the mother of the deceased and as such she is entitled to half of the share of the 

debts and securities left by the deceased. However, the father is not entitled to any 
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share in the property left by the deceased because the first class heirs are available 

in this case.  

 

9.   In view of the discussion made above, I am of the firm opinion that the 

petitioner Dhuniya Talukdar Devi is entitled to get half of the share of the debts and 

securities left by her deceased husband, as described in the schedule of the petition. 

On the contrary, the opposite party No.2 i.e. Swapna Devi is also entitled to get half 

of the share of the debts and securities left by the deceased Dipankar Kumar Nath, 

being the mother of the deceased. 

 

10.   Issue succession certificates accordingly to both the petitioner Dhuniya 

Talukdar Devi and Smt. Swapna Devi separately in respect of the service benefits of 

deceased Dipankar Kumar Nath, as described in the schedule of the petition, subject 

to payment of Court fee. 

 

11.   The case is disposed of accordingly, on contest, however, without cost.  

 

 

               (S.P. Moitra)  
              District Judge 
       Kamrup(Metro),Guwahati 

 


