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IN THE COURT OF THE SESSIONS JUDGE: KAMRUP(M), AT GUWAHATI 

 

SESSIONS CASE NO.305/2016 

 (Under Section u/s 25 (A) of the Arms Act) 

 

Present:  S.P. Moitra, 

  Sessions Judge 

  Kamrup(M), Guwahati  

 

                  State of Assam 

            -Vs - 

Dhan Prasad Thapa                             

     ..........Accused Person 

 

Appearance for the Parties: 

 

Advocate for the State       : Sri H.K. Deka, Learned Public Prosecutor 

Advocate for the accused  :S.Chauhan, Learned Defence Counsels 

 

Date of recording evidence : 15.06.2017,28.07.2017,14.09.2017,21.11.2017 

Date of Argument           : 06.01.2018 

Date of Judgment            : 20.01.2018 

J   U   D   G   M   E   N   T 

1. Brief facts of the case of the prosecution, as revealed in course of trial, are 

that on 12.06.2014, at about 6 p.m., while the informant Wahidur Rahman 

along with ASI (B) Tarani Das, UBC/414 Uma Kanta Sarma were on platform 

checking duty at Guwahati Railway Station, DN 15942 Jha Jha Express arrived 

at platform No.5. During checking of Coach No. A-1-AC-II Tier of the said 

train, they detected one 7.65 mm automatic pistol in a packet lunch inside 

yellow coloured polythene. It was being carried by the accused person named 

above who was travelling in berth No.34 of the said Coach. 
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2. On the basis of the said information, Guwahati GRPS Case No.56/14 was 

registered u/s 25 (1) (A) of the Arms Act and was taken up for investigation. 

In course of investigation, the accused person was formally arrested and he 

was sent to judicial custody. The recovered arms were sent to Armourer of 4th 

APBn for checking of the same and also for report. The I/O has examined the 

witnesses. After collecting the report of the Armourer of 4th APBn and after 

obtaining due sanctioned from the District Magistrate, the Investigating Officer 

submitted charge sheet against the accused person named above u/s 25(1) 

(A) of the Arms Act. 

 

3. The case was made over to Smt. A. Kar, Ld. J.M.F.C, Kamrup(M), Guwahati. 

The accused person who was on Court bail, entered appearance and he was 

allowed to remain on previous bail. The copies of the relevant documents, 

referred to in Section 173 of the Cr.P.C. were furnished to the accused in 

compliance to the provisions of Section 207 of Cr.P.C. As the case is 

exclusively triable by the Court of Sessions, Smt. A. Kar, Ld. J.M.F.C, 

Kamrup(M), Guwahati, vide order dated 05.09.2016, was pleased to commit 

the case to this Court. 

 

4. After commitment of the case, the accused person entered appearance before 

this Court. On consideration of charge, charge u/s 25(A) of the Arms Act was 

framed against the accused person. Charge was read over and explained to 

the accused to which he pleaded not guilty and stood to face trial.  

 

5. To bring home the charge, prosecution examined, as many as, 5 witnesses on 

its behalf and also exhibited 8 documents. The prosecution also exhibited the 

recovered arms and empty magazines, as material exhibits. The defence plea 

was of complete denial of any guilt, as appears from the trend of cross-

examination, as well as, from the statement of the accused, recorded u/s 313 

of the Cr.P.C.  
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6. I heard arguments advanced by the Ld. Counsel for the parties.  

 

7.          POINTS FOR DETERMINATION  

i. Whether on 12.06.2014, at about 7:40 p.m., at Guwahati Railway 

Station, one 7.65 mm automatic pistol with 2 empty magazine 

wrapped in a black coloured polythene packet was recovered from the 

possession of the accused Dhan Prasad Thapa? 

ii. If so, whether the accused person was carrying the said 7.65 mm auto 

pistol with 2(two) empty magazine illegally without any license? 

 

DECISIONS AND REASONS THEREOF 

 

8. I have gone carefully through the entire evidence on record and the materials 

placed before me. For the sake of convenience and brevity, the evidence on 

both the points are taken up for discussion together.  

 

9. PW.1 Tarini Kanta Das, ASI of Police, then posted at Guwahati GRPS, testified 

that on 12.06.2014, he was on platform checking duty from 2 p.m. to 10 p.m. 

and he was accompanied by HC Habibur Rahman, UBC Umakanta Sarma and 

other two Sepoys. His testimony reveals that Dn Jha Jha Express arrived at 

platform No.5 and when they started checking of the train and the 

passengers, in coach no. A-1 AC-II Tier, he found a person sleeping at berth 

No.34 (upper berth), covering a blanket. He added that the person was got 

awaken and removes the blanket, they detected a packet like lunch packet. 

His further testimony reveals that the passenger was asked to open the packet 

but he told them that he was carrying the same to present it to a friend and it 

could not be opened. He further testified that they saw the packet was heavy 

and as such it created doubt in their mind. He also testified that they removed 

the wrapper in the lunch packet and found that under the Chapati there was a 
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packet covered by black coloured polythene and inside the packet there was a 

foreign made 7.65 mm automatic pistol with two empty magazine. He further 

reveled that he took the accused person with the packet to Guwahati GRPS 

and handed over the accused person along with the articles to the O/C of 

Guwahati GRPS. He further testified that accused person is present before the 

Court and he could recognize him. His further testimony reveals that the I/O 

seized the revolver, two empty magazine and two railway tickets from the 

accused person. He testified that he could not re-collect what other item were 

seized. He proved Ext.1 as the seizure list and Ext.1(1) as his signature. He 

further testified that he does not know what happened thereafter.  

 

During cross examination, he admitted that the seized pistol was not before 

the Court. He further admitted that there were other passengers present in 

the compartment and the berths were almost filled up. He further admitted 

that he cannot re-collect whether he told before the I.O that there were two 

other persons with him and admitted that neither he showed the pistol to any 

other passenger present in the compartment, nor he told anyone about the 

recovery of the pistol. He further admitted that he did not bring any other 

passenger with him because the seizure was mainly the duty of the I/O and 

moreover if any passenger was detained for the purpose, the train could have 

left. He further admitted that he did not seize the railway ticket of the 

accused person and he has forgotten whether he heard the name of Rakesh 

Gupta in connection with the present case. He again admitted that the Head 

Constable also took another person to GRPS on that day, but he does not 

know his name or about him. He admitted that he was working in the Border 

Police at the relevant time. He denied the suggestion put forward to him by 

the defence that no revolver or magazine or any articles were recovered from 

the accused person on the particular day. He further denied that he took the 

accused person along with one Rakesh Gupta to the Guwahati GRPS. He 

admitted that the I/O was not with them and he does not know anything 
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about Rakesh Gupta. He further admitted that he does not know if the I/O 

entered into any transaction with so called Rakesh Gupta and allowed him to 

go on bail. He denied the suggestion of the defence that the accused person 

is an innocent person and they falsely implicated the accused person in this 

case. 

 

10. PW.2 HC Wahidur Rahman, is the informant of the case and he was then 

posted at GRPS as Head Constable lending corroboration to the evidence of 

PW.1, PW.2 testified that on 12.06.2014, he was on train checking duty from 

2 p.m. to 10 p.m. His testimony reveals that at about 6:00 p.m. Dn Jha Jha 

Express arrived at platform No.5 at Guwahati Railway Station. He testified that 

while they were checking the train in AC-II tier, Coach No. A-1 at berth No.34, 

one person was sleeping. He further testified that during checking they found 

a yellow colour polythene packet in the possession of the said person and the 

same was recovered from the said accused person and inside the polythene 

packet, there was a small carton and therein a pistol. His testimony further 

reveals that it was 7.65 mm Italian made pistol and thereafter they informed 

the O/C of GRPS over phone and as per his instruction they took the pistol 

along with the accused person to GRPS, Guwahati. He further testified that SI 

Pranab Kr. Das was entrusted by the O/C, GRPS to make seizure of the same 

and accordingly the pistol was seized. He proved Ext.1 as the seizure list and 

Ext.1(2) as his signature. He again proved Material Ext.1 as the said polythene 

bag, Material Ext.2 as the pistol in sealed condition. He further testified that 

he submitted the F.I.R at GRPS, Guwahati. He proved Ext.2 as his F.I.R. and 

Ext.2(1) as his signature.  

 

During cross examination, he admitted that he did not go through the 

Material Ext.2 and he just brought it to the police station. He further admitted 

that he cannot say how many passengers were travelling in that berth. He 

denied the suggestion put forward to him by the defence that the accused 
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person was not travelling in Coach A-1 of Berth No.34. He admitted that at 

the time of checking, he saw 2/3 other passengers in the coach. He further 

admitted that along with him, two other police personnel were there and he 

took the person alone to the police station. He further stated that along with 

Thapa, they did not take any other person to the GRPS, Guwahati and they 

did not take any Rakesh Gupta along with Thapa to the police station. He 

denied the suggestion of the defence that he deposed falsely in the case and 

they took two persons including the present accused and one Rakesh Gupta 

to the GRPS, Guwahati and said Rakesh Gupta was allowed to leave. He 

stated further that as the train was about to leave, they did not ask any other 

person to accompany them as witness and in the pistol, there is specifically 

written the name of manufacturer. He denied the suggestion put forward to 

him by the defence that the pistol was not recovered from the accused 

person and they recovered the pistol from one Rakesh Gupta.  

 

11. PW.3 Bidyanand Pandey, testified that he was working as Armourer 4th 

APBn, Kahilipara and on 16.06.2014 the office of the 4th APBn, Kahilipara 

received an exhibit parcel vide Memo No.Ghty/GRPS/2014/C-56/14 through 

messenger, in connection with Guwahati GRPS Case No.56/2014 dated 

12.06.2014 u/s 25(1)(A) of the Arms Act. His testimony further reveals that 

the parcel consisted of paper box Exhibit, enclosed with a white cloth cover 

which was sealed. He further reveals that inside the paper box, there was one 

number of country made 7.65 mm caliber pistol without magazine and it was 

marked by him as Ext.A and two nos. of country made 7.65 mm caliber pistol 

magazine which was marked as Ext.B. He further revealed that after 

examination of both the pistol and the magazine, he recorded his result of 

examination. He testified that Ext. A and Ext. B are the Fire Arms under the 

Arms Act. He further testified that Ext.A is a country made 7.65 mm caliber 

pistol without magazine and was a serviceable pistol. He also testified that Ext. 

B consists of two nos. of country made 7.65 mm caliber pistol magazine, 
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which were in serviceable condition. He further proved Ext.3 as his report and 

Ex.3(1) as his signature. He proved Ext.4 as the forwarding letter issued by 

the Commandant 4th APBn. He proved M. Ext.1 as the polythene bag 

containing paper box, containing the country made 7.65 mm pistol with two 

country made magazine, M. Ext.2 as the country made 7.65 mm pistol without 

magazine. He proved M. Ext.3 and M.Ext.4 as the two nos. of country made 

7.65 mm magazine.  

 

During cross examination he admitted that he did not receive the parcel 

directly. He admitted further that he received the parcel from the Office of 

the Commandant, 4th APBn, Kahilipara. He also admitted that he is 

Nayak/Armourer. He further admitted that he cannot say whether the Pistol 

was used earlier on any occasion and the report was prepared by him. He 

denied the suggestion put forward by the defence that the pistol which was 

sent to him was not returned, nor it was examined by him. He further denied 

the suggestion of the defence that the pistol was not in serviceable condition 

and that he has no such qualification as a fire arm expert. He further denied 

that he could not examine the fire arms properly.  

 

12. PW.4 Uma Kanta Sarma testified that on 12.06.2014, he was posted at GRPS, 

Guwahati and on that day, he was on train checking duty from 2 p.m. to 10 

p.m. He further testified that he was accompanied by HC Wahidur Rahman 

and Habibur Rahman. He again added that ASI Tarini Das was the leader of 

the train checking party and at about 5 p.m. Dn Jha Jha Express entered 

platform No.5. He testified that after the train stopped, they started checking 

the train and when they were checking the compartment A1, they found 

accused Dhan Prasad Thapa at seat No.24. He added that accused was 

sleeping on upper side berth and at first they all demanded to check his bag. 

He further testified that they noticed a paper box under a pillow and on being 

asked the accused person told them that inside the paper box, there was his 
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tiffin. He further added that they asked him to show the tiffin and after 

opening the box, they noticed that there was a pistol covered by Chapatis. He 

further testified that he informed ASI Tarini Das and HC Wahidur Raman and 

ASI Tarini Das accordingly informed the O/C of GRPS and O/C of GRPS arrived 

there. He again testified that the accused person along with his belongings 

were brought down to the platform and was taken to GRPS. He further added 

that SI Pranab Das seized the articles in his presence and he put signature in 

the seizure list as seizure witness. He proved Ext.1 as the seizure list and 

Ext.1(3) as his signature. He further proved M. Ex.1 as the polythene bag 

containing paper box, the country made 7.65 mm pistol with two country 

made magazine. He again proved M.Ext.2 as the country made 7.65 mm pistol 

without magazine. He also proved M. Ext.3 and M.Ext.4 as the two nos. of 

country made 7.65 mm magazine and M. Ext.5 as the journey ticket of the 

accused person.  

 

During cross examination, he admitted that Dn Jha Jha Express arrived at 5 

p.m. and the accused person was in AC A1. He further admitted that in the 

said coach, there were other passengers too. He again admitted that O/C 

himself did not come to platform No.5, nor entered the coach, but he sent SI 

Pranab Das. He again admitted that SI Pranab Das did not enter the 

compartment and they did not ask any other passenger to be witness of the 

seizure, nor they took any other passenger to the police station. He further 

admitted that he did not go through the journey ticket and added that 

accused Thapa was alone. He denied the suggestion put forward to him by 

the defence that the accused person was not alone and there was another 

passenger with him. He further denied that accused Dhan Prasad Thapa did 

not travel by AC A1 of Jha Jha Express and he deposed falsely.  

 

13. PW.5 Pranab Kumar Das testified that on 12.06.2014, he was posted as 

Attached Officer at Guwahati GRPS and on that day, in the evening O/C of 
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GRPS Inspector Sisir Bhatta received an F.I.R. from Head Constable Wahidur 

Rahman of Guwahati GRPS and registered the case as Guwahati GRPS Case 

No.56/2014 u/s 25(1) (A) of the Arms Act. He proved Ext.2 as the F.I.R. and 

Ext.2(2) as the signature of O/C of GRPS. He further proved Ext.5 as the 

printed form of F.I.R and Ext.5(1) as the signature of O/C of GRPS which he 

knew. He further testified that in Ext.5 he was formally entrusted to 

investigate the case and on being so entrusted, he took over the investigation. 

He revealed that on being produced by the informant, he seized the recovered 

7.65 mm pistol along with 2 empty magazine, wrapped in black coloured 

polythene from the possession of accused Prakash Thapa. He proved Ext.1 as 

the seizure memo and Ext.1(4) as his signature. He further proved M.Ext.1 as 

the black coloured polythene bag and M. Ext.2 as the country made pistol of 

7.65 mm. He also proved M.Ext.3 and 4 as the two magazines and M. Ext.5 as 

the journey ticket of accused. He further revealed that later he interrogated 

the accused person and the seizure witnesses and also recorded their 

statements. He visited the place of occurrence along with the complainant and 

drew the sketch map of the place of occurrence. He proved Ext.6 as the 

sketch map and Ext.6(1) as his signature. He further added that he examined 

the available witnesses found at the place of occurrence. He again testified 

that after arrival at GRPS, he interrogated the accused Dhan Prasad Thapa 

and one suspected person, namely, Rakesh Gupta who was accompanying the 

accused person and recorded their statements. He testified that on the next 

day, the suspected accused person, namely, Rakesh Gupta was released after 

interrogation, as nothing was found against him and later on accused Dhan 

Prasad Thapa was arrested and forwarded to judicial custody. He again 

testified that the seized arm and empty magazines were sent to 4th APBn, 

Kahilipara for examination and report. He again added that he collected the 

report of the examination and after collection of the report of the Armourer, 

he submitted a prayer for granting of prosecution sanction. He further testified 

that he obtained the prosecution sanction, granted by the District Magistrate, 
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Kamrup (M). He proved Ext.7 as the prosecution sanction. He added that after 

obtaining the prosecution sanction and supervision order of Superior Officer, 

he submitted charge sheet against the accused person u/s 25(1) (A) of the 

Arms Act. He proved Ext.8 as the charge sheet, Ext.8(1) and Ext.8(2) as his 

signatures and Ext.8(3) as the signature of O/C Sisir Bhatta which he knew.  

 

During cross examination, he admitted that all the seizure witnesses are 

police personnel. He further admitted that the seizure was made at GRPS and 

as such he did not get any outsider as a witness. He again admitted that all 

the prosecution witnesses are GRP personnel. He stated that he did not make 

Rakesh Gupta who was brought to the PS on suspicion, a witness for the 

prosecution, because he was accompanying the accused person in the same 

journey. He further stated that the train had already left before his visit to the 

PO and he did not get any passenger of the train to examine. He denied the 

suggestion put forward to him by the defence that the Coach No. A1 and AC 

2 are two different coaches. He admitted that during interrogation, Rakesh 

Gupta told him that his father was an employee of the Railway dept. He 

further denied the suggestion of the defence that Rakesh Gupta was a prime 

accused in this case and after a bargain with him, he along with his senior 

officers allowed him to go scot free. He further denied that after forwarding 

the present accused person, they detained Rakesh Gupta for 3 days at the PS 

and after arrival of his father, they allowed him to go. He further denied the 

suggestion of the defence that they implicated the present accused falsely in 

this case.  

 

14. Now on careful consideration of entire evidence on record, I find that the 

prosecution could not examine single independent witness in support of its 

contention that accused person was apprehended for carrying fire arms 

without any valid documents for that. It is seen that according to the 

prosecution, the fire arms was recovered in the train from the possession of 
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the accused. It is also evident that there were other passengers too. But 

neither any other passengers was shown the recovered arms, nor any one was 

made witness of the seizure which is very much doubtful. It also transpires 

that accused person was brought down in the platform first and thereafter he 

was taken to GRPS, Guwahati. The seizure was made at GRPS, Guwahati. But 

in the entire process, the prosecution could not get any witness of the entire 

search and seizure. All the witnesses examined by the prosecution are police 

personnel. There is also no evidence that they tried to get independent 

witness, but nobody agreed to be the witness. So there was virtually no 

attempt to get independent witness. 

 

15. The Police personnel who adduced evidence, regarding the incident also 

contradicted one another on some relevant facts. PW.1 Tarini Kanta Das, 

PW.2 Wahidur Rahman and PW4 Uma Kanta Sarma who were in the train 

checking duty on that day specifically denied the suggestion that they did not 

take only the accused person named above to the police station. Specifically, 

they also denied the suggestion that they also took one Rakesh Gupta to the 

police station along with the accused person named above. However, PW5 

Pranab Kumar Das i.e. I/O of the case contradicted the testimony of said 3 

witnesses by specifically admitting that one Rakesh Gupta was also travelling 

with accused Dhan Prasad Thapa and he was also taken to the police station. 

Both the accused Dhan Prasad Thapa and Rakesh Gupta were travelling by the 

same ticket and the ticket was seized by the I/O. It is not understood why the 

other 3 witnesses denied the presence of said Rakesh Gupta or denied of 

taking the said Rakesh Gupta to the police station, if he was actually taken 

there. There was deliberate suppression of the fact by the said 3 witnesses 

regarding the presence of Rakesh Gupta at the police station. Neither he was 

made the accused in this case, nor he was cited as witness to the search and 

seizure. The entire prosecution story remains silent about the said Rakesh 

Gupta which is doubtful. There are also other contradictions. Whereas PW.1 
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Tarini Das and PW.2 Wahidur Rahman testified that as per direction of the 

Officer-in- Charge of GRPS, they took the accused person to GRPS directly, 

PW.4 Uma Kanta Sarma testified that O/C GRPS went to the platform No.1. 

However, PW4 Uma Kanta Sarma during cross examination admitted that O/C 

GRPS did not go to platform No.5, but at the same time, he stated that I/O 

Pranab Kumar Das went there which fact was never divulged by any other 

witness. PW.1 Tarini Kanta Das testified that recovered 7.65 mm pistol was a 

Foreign made pistol. PW.2 Wahidur Rahman also made it specific that the 

recovered pistol was a 7.65 mm Italian pistol. Whereas PW.3 Bidyanand 

Pandey who examined the pistol as Armourer of 4th APBn made it specific that 

exhibit pistol was a country made 7.65 mm Caliber pistol. Thus, whereas two 

witnesses stated that it was a Foreign made pistol, PW.3 made it specific that 

it was a country made pistol.  

 

16. In view of the glaring contradictions in the evidence of the prosecution, I find 

that the examination of independent witness was more required for 

ascertaining the truth of this case. Suspiciously, one of the co-passenger 

Rakesh Gupta was allowed to go by the Investigating Agencies. Both Dhan 

Prasad Thapa and Rakesh Gupta were travelling by the same ticket. Both were 

taken to the police station, at the same time. Although the checking staff 

denied the presence of said Rakesh Gupta, the I/O admitted the same. I, 

therefore, find that there were many rooms for doubt in the prosecution case 

and the benefit should go to the accused.  

 

17. In result, accused Dhan Prasad Thapa is held not guilty of offence punishable 

u/s 25 (A) of the Arms Act and he is accordingly acquitted and set at liberty 

forthwith. Bail bond furnished on his behalf, will remain in force for the next 6 

months. 
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18. The seized fire arms and the magazines have been marked as material 

exhibits in this case. Those may be disposed of in accordance with law after 

waiting for the appeal period.  

 

19. Signed, sealed and delivered in the open court on this 20th day of January, 

2018 at Guwahati. 

                                                   
                                                            
         (S.P. Moitra) 

                                         Sessions Judge,  
                     Kamrup(M), Guwahati  
  

    Dictated & corrected by me.  

 

          (S.P. Moitra) 

       Sessions Judge,  
    Kamrup(M), Guwahati  
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A P E N D I X  

(A)  Prosecution Exhibits :  

 

Ext-1 : Seizure list 

 Ext-2 : F.I.R 

Ext-3 : Report of Armourer 

 Ext-4 : Forwarding letter issued by the Commandant 4th APBn. 

Ext-5 : Printed Form of F.I.R 

Ext-6 : Sketch Map 

Ext-7 :  Prosecution sanction 

Ext-8 :  Charge sheet 

  

Material Ext-1   : Black coloured polythene bag   

Material Ext-2   :  County made pistol of 7.65 mm 

Material Ext.3 and 4  : Two nos. of country made 7.65 mm magazines 

Material Ext.5    : Journey ticket of the accused 

 

(B)  Defense Exhibit  : Nil 

 

(C)  Court Exhibit  : Nil 

 

(E)  Prosecution Witnesses: 

 

PW-1 :  Sri Tarini Kanta Das 

PW-2 :  Sri Wahidur Rahman 

PW-3 :  Sri Bidyanand Pandey 

PW-4 :  Sri Uma Kanta Sarma 

PW-5 :  Sri Pranab Kumar Das 

 

 (F)  Defense Witnesses  : Nil 

 

 (G)  Court Witnesses : Nil.  

 

                      (S.P. Moitra) 

                              Sessions Judge,  

                     Kamrup(M), Guwahati 


