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IN  THE  COURT  OF  THE  JUDICIAL  MAGISTRATE  FIRST  CLASS  AT 

KAMRUP(M). 

                                     

             Present: ARPITA KAR, A.J.S.

                    

    C.R. CASE NO: 2236/11

                                         U/S 138 N.I.Act                   

     The National Small Scale Industries Corporation(NSIC)

............ Complainant

  -Vs-

             1. M/S/ Jakpod Garments 

  2. Sri Joykrishna Sinha. 

   3. Sri Promod Chandra Boro.

   ............... Accused.

           Advocate Appeared:-

                 For The Complainant: - Sri M. Choudhury, Sri A. Gogoi, Sri B. 

Bhagawati, Md. I. Ali

                  For The Accused     :-Sri A.K.Rai.

         

         OFFENCE EXPLAINED ON : 17.03.2016

 EVIDENCE FILED AND RECORDED ON: 02.07.2016, 14.09.2016

         ARGUMENT HEARD ON:26.04.2017

         JUDGMENT DELIVERED ON: 09.05.2017
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                           JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument  Act,  1881  alleging  therein  that  the  accused  M/S  Jakpod 

Garments, its partners Sri Joykrishna Sinha and Sri Promod Boro had 

issued a cheque in favour of the complainant, which was dishonoured 

due to insufficient funds in the account of the accused.

2. The brief facts giving rise to the institution of this complaint case 

by  the  complainant  is  that  the  complainant,  The  National  Small 

Industries Corporation (NSIC)  has stated that the accused M/S Jakpod 

Garments is a partnership firm(hereinafter stated as accused no.1) and 

Sri  Joykrishna  Sinha  (hereinafter  stated  as  accused  no.2)  and  Sri 

Promod Boro (hereinafter stated as accused no.3) are its partners. The

Accused  entered  into  an  agreement  dated  18.03.2008  with  the 
complainant  and  availed  a  finance  of  Rs.5,02,000/-  from  the 
complainant under the tender marketing scheme. The accused failed to 
repay  the  financed  amount  and  on  request  by  the  complainant 
corporation  the  accused  issued   a  cheque  bearing  No.269358  dated 
31.05.2011 for Rs.6,18,608/-, but the same was returned unpaid due to 
“Exceeds arrangement”.

3. The  complainant  thereafter  issued  Advocate’s  notice  to  the 

accused demanding the payment of the cheque amount within 15 days, 

but  the accused failed  and neglected to  pay the same;  as  such the 

complainant lodged this complaint under section 138 of the Negotiable 

Instruments Act,1881.

4.     The  accused  was  called  upon  to  enter  trial  and  upon  his 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

him to which he pleaded not guilty and claimed to be tried.

5. Complainant  side  adduced  the  one  witness  and  exhibited 

documents. The complainant’s representative was partly cross-examined 
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and his further cross-examination was kept reserved at the instance of 

the accused but  inspite  of  several  chances  he  did  not  come for  his 

further  cross-examination.  The  examination  of  the  accused  U/S  313 

Cr.P.C. is recorded.

6. The defence case is of total denial.

7. I heard arguments for both the sides. 

8. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

I) Whether  the  accused  issued  the  cheque  no.269358 

dtd.31.05.2011 in favour of the complainant for the discharge 

of any legally enforceable debt or liability?

ii) Whether the cheque was dishonoured for insufficient funds 

or it exceeds the amount arranged to be paid from that account 

in the account of the accused?

iii) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

iv)Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THERE OF:-
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Point For Determination No.1: Whether the accused issued the 

cheque  no.  269358   dtd.  31.05.2011  in  favour  of  the 

complainant for the discharge of any legally enforceable debt or 

liability?

9.    The complainant had contended that the accused gave him the 

cheque  for  Rs.6,18,608/-(  Rupees  six  lakhs  eighteen  thousand  six 

hundred and eight only)  in discharge of his legally enforceable liability. 

10.        The P.W.1, Sri Abhijit Baruah examined himself in support of 

the case. He deposed that he is authorised to proceed with this case. 

The power of attorney is produced and exhibited as Exbt-2.He deposed 

that the accused no 2 and 3 are partners of accused no.1 and they 

entered into an agreement dated 18.03.2008 with the complainant and 

availed  a  finance  of  Rs.5,02,000/-  from  the  complainant  under  the 

tender  marketing  scheme.  The  accused  failed  to  repay  the  financed 

amount  and on request  by  the complainant  corporation  the  accused 

issued  a cheque bearing No.269358 dated 31.05.2011 for Rs.6,18,608/. 

The said cheque is produced and exhibited as Exbt-4.  The agreement 

dated 18.03.2008 is produced and exhibited as Exbt-3.

             Although the P.W.1 has adduced her evidence and was partly  

cross-examined on the first date but he did not come for his further 

cross-examination and hence this creates a doubt upon the veracity of 

the witness.  It is a settled law that evidence which has not stand for 

cross-examination is not evidence at all and also as per section 114 (h) 

evidence act, a presumption can be taken that the complainant has not 

stand for  his  further  cross-examination as  because if  he would  have 

stand  for  his  further  cross-examination  and  would  have  replied  the 

questions asked to her during her cross, the answer if given would be 

unfavourable to him. 

          Hence, in view of the aforesaid discussions it becomes clear that  

the evidence adduced by the P.W.1 cannot be believed.
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11.   Thus from the deposition of the complainant it becomes clear 

that the complainant has not been able to prove his point by adducing 

evidence.

                  In view of the above discussion it is held that the 

accused had not issued the said cheque-in-question in favour of 

the  complainant  for  the  discharge  of  his  legally  enforceable 

liability. 

Point  For  Determination  No.2:-  Whether  the  cheque  was 

dishonoured  for  insufficient  funds  or  it  exceeds  the  amount 

arranged to be paid from that account in the account of the 

accused?

    12.  P.W.1,  deposed  that  the  said  cheque  was  presented  to  the 

complainant’s  bank  for  encashment,  but  the  same  was  dishonoured 

because of  insufficient  funds in  the account  of  the accused.  P.W.1 has 

produced the cheque return memo and the same is marked as exhibit-3 

which  shows  that  the  said  cheque  was  dishonoured  for  “Exceeds 

arrangement” on 03.06.2011.

13.The accused has not disputed the factum of dishonour of the cheques. 

In addition to the above the section 146 of the Negotiable Instruments 

Act,1881  provides  for  a  statutory  presumption  as  regards  to  the 

genuineness of the cheque return memo issued by the bank. Hence, it is 

held that the cheque was dishonoured due to “Exceeds arrangement”  i.e. 

it  exceeded the amount arranged to  be paid  from that  account  in  the 

account of the accused.

 Point For Determination No.3:-  Whether the accused received 

the  demand  notice  issued  by  the  complainant  regarding  the 

dishonour of the cheque?

14. P.W.1, has deposed that a demand notice in respect of the dishonour 

of  the  said  cheque  through  his  advocate  by  registered  post.  The 
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complainant  has  produced  the  said  postal  receipts  and  the  same  is 

marked  as  exhibit  9,10,11.  The  advocate  notice  is  also  exhibited  as 

Exbt-6,7,8 However as the P.W.1 has not stand for cross-examination 

regarding  these  documents  hence  the  genuinity  of  these  documents 

cannot be believed.

                     

Thus, in view of the aforesaid discussions and evidences,  this point is 

also decided in negative.

Point For Determination No 4:- Whether the accused has failed 

to  repay  the  cheque  amount  to  the  complainant  within 

stipulated  period  and  thereby     committed  the  offence  under   

section 138 of the Negotiable Instruments Act, 1881?

15. The offence under section 138 of the Negotiable Instruments Act, 

1881 is complete on the satisfaction of certain conditions which are: that 

the cheque has to be issued on the account maintained by the accused 

and that the cheque has to be issued for the discharge of a debt or 

liability. It is further provided that the said cheque has to be deposited 

within three months of its issuance or within its validity and that the 

notice regarding the dishonour of the cheque for insufficient funds ought 

to be given within 30 days of the receipt of information regarding the 

dishonour. 

                   In the instant case in hand, it is already held that the said  

cheque was not issued for the discharge of a debt. Hence, in absence 

any legally enforceable debt or liability the accused cannot be booked 

U/S 138 N.I.Act. 

                       In view of the above discussion it is held that all the 

ingredients  of  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881 are not satisfied in the instant case; hence it is 

held that the accused has not committed the offence under section 138 

of the Negotiable Instruments Act, 1881.

16.    In view of the aforesaid discussions and the decisions reached in 

the foregoing points for determinations, it is held that the accused has 
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not committed offence under section 138 of the Negotiable Instruments 

Act, 1881 and as such the accused is acquitted from the charges of this 

case under section 138 of the Negotiable Instruments Act,1881.

17. The accused M/S Jakpod Garments, Sri Joy Krishna Sinha and Sri 

Promod Chandra Boro are acquitted from the charges of this case under 

section 138 of the Negotiable Instruments Act,1881 and set at liberty.

18.    The accused is directed to furnish fresh bail bond U/S 437A Cr.P.C. 

and till then the bail bond executed by the accused and his sureties are 

extended for the next six months.

19. Judgment is pronounced in open Court. The case is disposed of on 

contest.

Given under my hand and the seal of this court on this the   9 th      day 

of    May, 2017 at Kamrup(M).

                                                                   

Judicial Magistrate 1  st   class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1: Sri Abhijit Barua

2. PROSECUTION EXHIBITS:-  

EXHIBIT 1 and 2:  Power of attorney dated 23.04.2011 and  18.06.2015

EXHIBIT 3: Agreement dated 18.03.2008

EXHIBIT 4:  Returned Cheque 

EXHIBIT 3:  Cheque returned Memo.

EXHIBIT 6 to 8: Advocate’s Notice.

   EXHIBIT 9to 11: Postal slip.

          EXHIBIT 12 and 13: Returned A/D card 

3. DEFENCE WITNESSES:-  

   None.

4. DEFENCE EXHIBITS :-  

       None.

                             

Judicial Magistrate 1  st   class, Kamrup(M).  

                     


