
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Tuesday, the 09th day of May, 2017

Money Suit 187 of 2013

Purbanchal Cement Ltd.,
Regd. Office at,
Kolkata,
Corporate Office at,
Megha Plaza, 2nd Floor,
Beltola, Guwahati – 29. ………… Plaintiff

-versus-

Dona Builders Pvt. Ltd.,
Regd. Office at,
Mumbai,
Branch Office at,
G.S. Road,
Guwahati. ………… Defendant

This suit coming on for final hearing on 24-06-2014, 20-08-2015, 31-10-2016, 

09-11-2016 and arguments on 26-04-2017 in the presence of –

Mr. D. Baruah and Mr. B. Pegu, Learned Advocates for the plaintiff; and 

Mr. R. Bordoloi and Mr. R. Ali, Learned Advocates for the defendant.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. Plaintiff instituted this suit for realization of `2,26,966/- from the defendant.

2. The vignette of the plaintiff’s strife runs thus.

3. The plaintiff is a registered company having its registered office at Kolkata and 

corporate  office  at  Guwahati.  The  plaintiff  company  is  represented  by  Arun Kumar 

Sinha, Manager (Accounts). Plaintiff is engaged in the business of manufacture and sale 
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of cement, namely, ‘Surya Gold Cement’. Defendant, a registered company, carries on 

the business of real estate and construction. Defendant used to purchase cement of the 

plaintiff  company from time to time. The plaintiff  raises invoices for such supply of 

cement to the plaintiff  upon certain terms and conditions.  The transaction between 

plaintiff and defendant in respect of sale and purchase of cement are entered in the 

books of accounts of the plaintiff company in its ordinary course of business. Defendant 

purchased cement w.e.f. 26-10-2009 and at the end of financial year 2009-2010, the 

defendant owes to the plaintiff an amount of Rs.1,45,840/-. Plaintiff, on 18-02-2011, 

requested the defendant to clear the outstanding dues and the defendant confirmed the 

said debt by returning the communication dated 18-02-2011. The plaintiff’s subsequent 

requests to the defendant to clear the said outstanding amount proved futile. A notice 

dated 20-04-2013 issued by plaintiff to defendant, too, yielded no results. The plaintiff 

has claimed `1,45,810/- along with interest @ 24% per annum w.e.f. 28-02-2011 till 24-

06-2013, that is, a total sum of `2,26,966/- from the defendant. Hence, this suit.

4. Defendant filed written-statement contending that the suit is not maintainable 

and suit is barred by law of limitation. Defendant contends that it used to purchase 

cement  according  to  their  requirement  from  various  manufacturers  including  the 

plaintiff  on certain  agreed terms and conditions  that  the cement  will  be  tested for 

average comprehensive strength and if the same was found to be satisfactory, it will be 

kept and if found unsatisfactory, the supplier will be able to take it back. The defendant 

denied that there was balance of `1,45,840/- as on 31-03-2010 as alleged. Defendant 

further  denied  receiving  any  communication  dated  18-02-2011  from  the  plaintiff. 

Defendant  also  denied  confirming  any  debt  balance  amount  to  the  plaintiff  and 

contends  that  the  communication  dated  18-02-2011  is  a  forged  and  manufactured 

document. Defendant contended that the plaintiff is not entitled to any amount and 

there is no question of interest @24% per annum as claimed. Defendant contends that 

it placed order on 19-03-2010 with the plaintiff for supply of 500 bags of cement and 

the same was sent and as per practice, the defendant sent the cement for testing to 

‘Reliant Engineers’, which found the average comprehensive test of plaintiff’s supplied 

cement is much less than the minimum value. The defendant asked the plaintiff to take 

back the cement but getting no response, the defendant issued a letter dated 07-04-

2010 along with the copy of test report  informing the plaintiff  of supplying inferior  

quality  cement.  The  defendant  again sent  another  letter  on 27-04-2010 asking  the 

plaintiff to take back defective cement but there was no response. Defendant prayed for 

dismissal of the suit with costs.
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5. Upon  the  pleadings,  my  learned  predecessor-in-Court  framed  the  following 

issues on 20-11-2013.

ISSUES

1) Whether there is a cause of action for the suit?

2) Whether the suit is maintainable in its present form and manner?

3) Whether the suit is barred by limitation?

4) Whether the plaintiff is entitled to realize `2,26,966/- from the defendant 

as prayed for?

5) Whether the plaintiff is entitled to the decree and/or relief as prayed for?

6) To what other relief or reliefs, parties of this suit are entitled for?

6. For the plaintiff, its Senior Accounts Officer as well as the authorized signatory 

Md.  Nur  Rahman  adduced  his  evidence-on-affidavit  as  P.W.1  who  tendered  26 

documents  as  Exhibits.  For  the  defendant,  Ranganav  Kmar  Barooah  adduced  his 

evidence-on-affidavit as D.W.1 who tendered four documents as Exhibits. Dinesh Mena 

also adduced his evidence-on-affidavit as D.W.2 for the defendant. 

7. Defendant  filed  written-synopsis.  I  have  heard  the  assertive  arguments  of 

learned counsels for the plaintiff and defendant. 

8. Learned counsel for the defendant would submit while relying on authoritative 

pronouncements as reported in  (2004) 7 SCC 708 Sayed Muhammed Mashur Kunhi  

Koya Thangal vs. Badagara Jamayath Palli Dharas Committee and Others,  (1990) 1 

GLR 445  Assam Small  Industries Development Corporation vs. M/S Jethmal Suresh  

Kumarm (2001) 8 SCC 233 and (1999) 3 SCC 737 that the suit is not maintainable 

as it is barred by law of limitation because the was  filed on 24-06-2013, that is, after 

three years, from the date of defendant’s last correspondence on 27-04-2010.

9. I have also perused the case record and evidence-on-record. My decision on the 

Issues is given as under.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE   No. 2  

10. Learned counsels of the parties have not pressed this issue. Nothing is found in 

either of the pleadings to hold that the suit  is not maintainable in law or on facts. 

Hence, the suit is maintainable in its present form and manner. This Issue is decided in 

the affirmative and for the plaintiff.

ISSUE No. 4
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11. The plaintiff pleaded that for supply of cement to the defendant, the latter owes 

the former a sum of  `1,45,840/- and another  `81,126/- as interest calculated @24% 

p.a.  For  proving  the  claim,  plaintiff  company  adduced  evidence-on-affidavit  of  one 

witness, namely, Nur Rahman as P.W.1, Senior Accounts Officer as well as authorized 

signatory of the plaintiff company who has reiterated the averments of the plaint and 

identified the Resolution dated 30-04-2015 of Board of Directors of plaintiff company as 

Exhibit  1,  invoices  as  Exhibits  2 to 17,  terms  and  conditions  of  the  supply  as 

Exhibits 2(1) to 9(1), signatures of defendant’s authorised signatory as Exhibit 2(2) 

to 17(2), signatures of plaintiff company’s authorised signatory as Exhibits 2(3) and 

15(3), consignment notes as Exhibits 18 to 21, signatures of defendant’s authorized 

signatory as  Exhibits 18(1)  to  20(1), statement of account as  Exhibit 22, postal 

receipts as Exhibits 23, 24, demand notice as Exhibit 25 and  certificate to statement 

of account as Exhibit 26. Put to cross-examination, P.W.1 stated that he does not who 

has  signed  on  Exhibits  2  to  7  on behalf  of  the defendant.  P.W.1  stated  that  no 

document  has  been  produced  regarding  quality  of  the  cement  delivered  to  the 

defendant.

12. D.W.1 Ranganav Kumar Barooah substantiated the stand taken in written-stand 

and deposed that the plaintiff supplied 500 bags of cement and the same was sent for 

testing and the test result indicated that the average comprehensive test is much less 

than the minimum value. D.W.1 identified the test report as  Exhibit A (typed as 1). 

D.W.1  deposed  that  the  defendant  company  asked  the  plaintiff  to  take  back  the 

remaining defective cement vide a letter dated 07-04-2010  Exhibit B (typed as 2), 

which was followed by two more letters dated 13-04-2010 Exhibit C (typed as 3) and 

27-04-2010  Exhibit  D  (typed  as  4).  In  his  cross-examination,  D.W.1  admitted 

purchasing  cement  from the  plaintiff  company  in  pursuance  to  order  placed  either 

through phone or by written communication.

13. D.W.2 Dinesh Mena, defendant’s Project Manager, deposed and corroborated 

the D.W.1’s testimony. His cross-examination reveals that D.W.2 is only responsible for 

execution of projects and that he used to pass bills and the defendant company used to 

make the payment.

14. Having  taken  stock  of  the  pleading,  evidence-on-record  and  the  arguments 

founded thereon it is perspicuous that the plaintiff company supplied cement to the 

defendant company and the former raised invoices for such supply. Exhibits 2 to 16 

only are the said invoices pertaining to dates 26-10-2009, 05-11-2009, 04-12-2009, 15-

12-2009, 24-12-2009, 31-12-2009, 08-01-2010, 16-01-2010, 23-01-2010, 08-02-2010, 
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14-02-2010,  15-02-2010,  05-03-2010,  11-03-2010,  15-03-2010,  which show sale  of 

cement by the plaintiff company to defendant company. Exhibit 17 is not an invoice, it 

is, at its best, a consignment note.  Exhibits 18  to  21  are also consignment notes. 

There is nothing on the record to disbelieve the said Exhibits 2 to 16 or the Exhibits 

17, 18 to 21.

15. Invoice is an itemized account of mechandise shipped to a consignee setting 

forth the quantity, prices and charges. Exhibits 2 to 16 invoices clearly disclose that 

the defendant placed supply orders for purchase of cement from the plaintiff company 

and the latter supplied the same worth  `1945080/- to the defendant. The defendant 

paid for the supply order from time to time.

16. Plaintiff claims an outstanding amount of `1,45,840/- as on 31-03-2010 from the 

defendant. Exhibit 22 statement of account shows that the defendant has an liability 

of `1,45,840/- towards the plaintiff company.

17. The sale transaction as per Exhibits 2 to 16 pertains to period 26-10-2009 to 

15-03-2010. Hence, the statement of account marked as Exhibit 22 is relevant for the 

purpose of this suit. Said Exhibit 22 statement of account is maintained by the plaintiff 

company for the financial year 2009-2010 and is certified vide Exhibit 26 that the said 

statement of account is the printout taken from the plaintiff’s computer, hence, Exhibit 

22 is admissible in evidence.

18. Section 34     of the Evidence Act   provides that entries in the books of account 

regularly kept in the course of business, are relevant, but these alone are not sufficient 

evidence to charge any person with liability. 

19. Having  said  so,  I  have given my anxious  consideration to  the  statement  of 

account Exhibit 22. Though the entries in the Exhibit 22 are relevant, yet they are 

not  sufficient,  without  other  evidence,  to  prove the defendant’s  debt.  Now, let  me 

further see if there is any other corroborative evidence to support the said Exhibit 22 

because Section 34 of the Indian Evidence Act mandates that to charge any person with 

liability on the basis of those entries,  the same must be supported by independent 

corroborative evidence.

20. Exhibits 2 to 16 are the invoices. They pertain to dates 26-10-2009 to 15-03-

2010. For the purpose of this suit, therefore, Exhibit 22 is relevant. Said Exhibit 22 

clearly  shows  the  entries  of  Exhibits  2  to  16  invoices  only.  The  Exhibit  17 

consignment note shows that the plaintiff supplied cement for invoice PCL/07746/F to 

the defendant. D.W.1 admitted that through Exhibit 17 defendant company, through 

its representative Saurav Kumar, received 500 bags of cement from the plaintiff. Thus, 
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the plaintiff has been able to prove entries in respect of Exhibits 2 to 16 invoices and 

the plaintiff has been able to prove the defendant’s debt amounting `1,45,840/- to the 

plaintiff company.  Exhibit 22  statement of account reveals that the defendant paid 

various amounts to the plaintiff company on different dates. Thus, the defendant still 

owes an outstanding amount of `1,45,840/- only to the plaintiff company and the latter 

is entitled to it.

21. Defendant’s plea that the defendant is not liable to pay to the plaintiff as the 

cement failed the average comprehensive test, which was less than the minimum value. 

Burden of proof lies on the defendant and it has to prove that whatever injury it has 

suffered  so  caused  by  the  inferior  quality  cement,  which  was  manufactured  and 

supplied by the plaintiff company.

22. The test report  Exhibit A to  A(3) pertains to the test of cement supplied to 

defendant.  Exhibits B,  C,  D letters dated 07-04-2010, 13-04-2010 and 27-04-2010 

shows that the defendant found the last consignment of cement supplied by plaintiff to 

be faulty. D.W.1 and D.W.2 admitted in their cross-examination that  Exhibits A(1), 

A(2) and A(3)  do not mention that  the report is in respect  of cement of plaintiff 

company. But the defendant has not been to show through said Exhibits B, C, D as to 

through which invoice,  the last  consignment  was received.  The defendant’s  version 

about  the  inferior  quality  of  cement  last  supplied  by  the  plaintiff  company  is  not 

believable  as  the  defendant  has  not  been  able  to  show  that  the  test  report  was 

satisfactory in respect of the cement the plaintiff supplied before the last consignment. 

If  the  cement  test  report  is  deemed  to  be  satisfactory  for  the  cement  supplied 

beforehand by the plaintiff, then the defendant could have furnished such satisfactory 

test reports. The defendant withheld such test reports. The defendant did not produce 

any such earlier test reports, thus, an adverse inference can be drawn against it in view 

of the provisions of  Section 114 Clause (g) of the Indian Evidence Act, 1872.  Goods 

purchased by the consumer should have some set of standard and quality. If they do 

not  posses  any  set  of  standard  and  unsafe,  then  a  consumer  may  have  a  claim 

under Consumer Protection Act, 1987. Needless to add, the defendant’s plea fails.

23. As  far  as  the  plaintiff’s  claim of  an  interest  @24% per  annum on the said 

amount of  `1,45,840/- is concerned, it is in the testimony of P.W.1 that as per terms 

and conditions of the sale and supply of cement to defendant as contained in invoices, 

interest @24% was leviable on the bill amount if the payment is not made within 25 

days from the date of dispatch.

24. The  Exhibits  2 to  16 clearly  stipulate  in  Terms and Conditions  No.  1  that 
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‘Interest @24% will be charged on the bill amount if the payment is not made within 25 

days from the date of dispatch’.

25. Ordinarily, a person who is deprived of his money to which he is legitimately 

entitled  as  of  right  is  entitled  to  be compensated  in  deprivation  thereof,  call  it  by 

whatever name. Hence, in my measured opinion, as the transaction between the parties 

was purely business transaction, the Term No. 1 in Exhibits 2 to 16 clearly shows that 

the defendant agreed to the payment of interest @24% per annum if the defendant 

failed to pay within seven days from the date of receipt of material, hence, the interest 

@24% per annum is liable to be paid by defendant. There is nothing on the case-record 

to hold that the defendant has liquidated the outstanding amount within the stipulated 

time. In such premises, I hold that that the plaintiff would be entitled to simple interest  

@24% per  annum on  the  amount  of  `1,45,840/-  w.e.f.  the  date  of  decree  till  its 

realization. Thus, the plaintiff company is entitled to an amount of  `1,45,840/- along 

with simple interest @24% per annum on the said amount w.e.f. the date of  decree till  

its realization.

26. This Issue is decided in the affirmative and in plaintiff’s favour.

ISSUE No. 3

27. The contention of learned counsel for the defendant is that the suit is barred by 

limitation as the suit has been filed on 24-06-2013, which is beyond the period of three 

years from the defendant’s date of last correspondence on 27-04-2010.

28. Article  26  of  Limitation  Act   governs  this  suit.  The  period  of  limitation  is 

prescribed as three years, which period runs when the accounts are stated in writing 

signed by the defendant or his agent duly authorized in this behalf.  Exhibit 23(2) 

signature  of  authorized  signatory  of  defendant  company  shows  that  the  defendant 

acknowledged  its  liability  to  the  tune  of  `1,45,840/-  to  the  plaintiff.  Though  the 

defendant put an objection against the Exhibit 23(2) but mere putting an objection 

without any cogent ground cannot be acted upon. The Exhibit 23(2), thus, remains 

unassailed.  Notwithstanding  the  fact  that  no  date  is  appended  to  Exhibit  23(2) 

signature, yet it is clear that the Exhibit 23(2) signature was put on or after 18-02-

2011. Consequently, it can be held that the suit is within the period of three years as it  

has been filed from the issue of Exhibit 23 letter dated 18-02-2011 accompanied with 

the balance confirmation of  statement of account in respect of  the defendant.  This 

Issue is decided in the negative and for the plaintiff.

ISSUES No. 1  ,   5   and   6  
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29. A  coalesced  decision  so  arrived  in  foregoing  Issues  would  reveal  that  the 

plaintiff’s suit has a definite cause of action. Needless to add, the suit is entitled to be 

decreed to with costs. These three Issues are decided in plaintiff’s favour.

O R D E R

30. The suit is decreed on contest with costs. 

31. It  is hereby decreed and directed that the defendant do pay to the plaintiff 

company an amount of `1,45,840/- along with an interest @24% per annum w.e.f. the 

date of decree till its realization. To meet the ends of justice, defendant shall pay the 

said amount within three months from today failing which it is hereby further directed 

that the plaintiff is entitled to simple interest @6% per annum on the said decretal  

amount, from the end of said three months till full realization. The defendant is also 

directed to pay to the plaintiff the costs of the suit, which would carry interest @6% per 

annum from the date of the decree till full realization.

32. Prepare a decree accordingly.

GIVEN under my hand and seal of this Court on this 09 th day of May, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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APPENDIX

M. S. 187/2013

Exhibits

Plaintiff’s Exhibits

Exhibit 1 – Board Resolution dated 
Exhibits 2 to 17 – Invoices
Exhibits 18 to 21 – Consignment Notes
Exhibit 22 – Statement of Account
Exhibit 23 – Communication by plaintiff
Exhibits 24, 25 – Postal Receipts
Exhibit 25 – Demand Notice
Exhibit 26 – Certificate u/s 65B of Evidence Act

Defendant’s Exhibits

Exhibit A – Test Report
Exhibit B – Letter dated 07-04-2010
Exhibit C – Letter dated 13-04-2010
Exhibit D – Letter dated 27-04-2010

Witnesses

Plaintiff Witness

P.W.1 – Nur Rahman 

Defendant Witness

D.W.1 – Ranganav Kumar Barooah
D.W.2 – Dinesh Mena

Civil Judge No.2
Kamrup (M)
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