
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Thursday, the 11th day of May, 2017

Title Suit 394 of 2015

Khargeswar Goswami,
s/o Sureswar Goswami,
r/o Dr. Marak Path,
Rupnagar,
Guwahati – 22,
Kamrup (M). ………… Plaintiff

-versus-

Paras Kumar Bhattachrjee, 
s/o Satyendra Nath Bhattacharjee, 
r/o Digholipukhuri East,
Md. Tayabulla Road,
Chenikuthi,
Kamrup(M). ………… Defendants

This suit coming on for final hearing on 02-09-2016 and arguments on 26-04-

2017 in the presence of –

Mr. A. C. Sarma and Mr. P. Medhi, Learned Advocates for the plaintiff; and 

None for the defendant.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This  is  a suit  for specific  performance of contract,  delivery of  possession and 

permanent injunction.

2. Sans  unnecessary  details,  it  is  sufficient  to  set  out  the  strife  in  its  broad 

essentials, which is as under.

3. The defendant owns a flat bearing no.5 situated on the 5th floor having an area of 

416 sq. ft. in a building known as ‘Herastaullah Enclave Apartment’ (hereinafter the ‘suit  
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premises’). Defendant to meet his financial needs proposed to sell the suit premises to 

the  plaintiff  who  agreed  to  purchase  the  same  for  a  consideration  of  `11,00,000/-. 

Plaintiff paid an advance consideration of `9,00,000/-. An agreement for sale was entered 

between plaintiff and defendant on 13-02-2013 in respect of the said transaction. On 01-

06-2013,  plaintiff  further  paid  `1,50,000/-  to  the  defendant  in  lieu of  money receipt 

executed by the defendant. The sale permission was also granted on 13-09-2013 by the 

competent authority. Plaintiff approached the defendant with the remaining amount of 

`50,000/- and requested him to execute the sale deed with delivery of possession of the 

suit premises to him. Defendant took time, but failed to keep his commitment and after  

about  three  months,  the  defendant  suddenly  disappeared  from  the  suit  premises. 

Plaintiff’s repeated requests to the defendant to execute the sale deed fell on deaf hear. 

The plaintiff is ready to make the remaining payment of consideration to the defendant 

on the date of registration of sale deed. Hence, the suit.

4. The defendant filed written-statement contending that the suit  is maintainable 

and suit is time-barred. Defendant admitted entering into an agreement for sale 

with the plaintiff to sale the suit premises for a consideration of `11,00,000/- but 

the plaintiff has not been able to pay the consideration as per the terms of the 

agreement.  The  defendant  contended  that  the  plaintiff  never  informed  him 

regarding the granting of sale permission and the plaintiff never contacted with 

the defendant.  Defendant  prayed for  dismissal  of  the suit  with compensatory 

costs.

5. Upon the pleadings, the following issues are framed on 01-07-2016.

ISSUES

1. Whether the suit is maintainable in law and on facts?

2. Whether the suit is barred by law of limitation?

3. Whether the plaintiff  is  entitled to a decree of  specific  performance of 

contract in respect of a registered agreement for sale dated 13-02-2013 

as prayed for?

4. To what decree or relief(s), the plaintiff is entitled?

6. The  plaintiff  Khargeswar  Goswami  examined  herself,  by  way  of  evidence-on-

affidavit, as P.W.1. Dipankar Sarma as P.W.2 adduced his evidence-on-affidavit for the 

plaintiff. Defendants neither cross-examined the P.W.s nor adduced evidence. Vide order 

dated 22-03-2017, the cross-examination of P.W.s was treated as declined.

7. I have heard learned counsel for the plaintiff. None appeared for the defendants. 
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I have also perused the evidence-on-record along with the case-record. My decision on 

the issues is given below.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE   No. 1  

8. The defendant has not adduced any evidence in respect of non-maintainability of 

the suit. Nothing is found in the case-record to hold that the suit is not maintainable in 

its present form and manner. Hence, the suit is maintainable in law and on facts. This 

issue is decided in the affirmative and in favour of the plaintiff.

ISSUE   No. 2  

9. This is a suit for specific performance of contract. Article 54 of the Limitation Act 

governs  such  types  of  suit.  The  agreement  for  sale  was  executed  on  13-02-2013 

between the plaintiff  and defendant.  The suit  filed on 17-10-2015 is  well  within the 

period of limitation. This issue is decided in the negative and for the plaintiff.

ISSUE   No. 3  

10. It is the contention of the plaintiff  that the defendant despite entering into a 

contract with the former in respect of the suit premises for a consideration of `1100000/- 

out of which amount plaintiff paid `10,50,000/- and defendant received it and executed a 

sale agreement dated 13-02-2013, yet the defendant failed to execute a sale deed as 

promised. Defendant has denied the plaintiff’s  allegations.  Apparently,  the burden to 

prove is always upon the plaintiff that the defendant refused to perform his part.

11. There is  no dispute that  there was a registered sale agreement  between the 

plaintiff and defendant. Defendant allegedly received `10,50,000/- as advance money out 

of total consideration of `11,00,000/- by the plaintiff. Though defendant pleaded that the 

plaintiff has not paid the consideration as per the commitment but the said fact is not 

substantiated by any kind of evidence, hence, such a plea fails.

12. Plaintiff  Khargeswar Goswami,  as P.W.1, substantiated the plaint and deposed 

that defendant entered into an agreement for sale of the suit premises with him for total 

consideration of `1100000/- and executed a registered sale agreement dated 13-02-2013 

and received `900000/- as advance payment promising to execute a registered sale deed 

and the balance consideration was to be paid at the time of registration of final sale  

deed.  P.W.1  identified  the  registered  sale  agreement  as  Exhibit  1 and  the  money 

receipt as Exhibit 2. P.W.1 deposed that on 01-06-2013, he further paid Rs.1,50,000/- 

to  defendant  who executed a  money receipt.  P.W.1  identified  the money receipt  as 
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Exhibit  3. P.W.1  deposed  that  after  obtaining  NOC  Exhibit  4,  he  approached  the 

defendant with the remaining Rs.50000/- and requested him to execute the sale deed 

but  the  defendant  deferred  it  and  subsequently,  the  defendant  disappeared.  P.W.1 

deposed  that  he  extended  the  NOC  vide  Exhibit  5 and  even  after  his  repeated 

requests, the defendant failed to execute the registered sale deed. 

13. P.W.2  Dipankar  Sarma  corroborated  the  testimony  of  P.W.1  in  material 

particulars.

14. There is a stipulation in Exhibit 1 sale agreement that the plaintiff has to pay the 

balance consideration at the time of execution of the final sale deed by the defendant in 

favour  of  the plaintiff.  The sale  permission  was obtained on 13-09-2013 and it  was 

extended on 01-08-2015 but the defendant failed to keep his part of the contract.

15. Nonetheless, the evidence-on-record no doubt reveals that the plaintiff agreed to 

enter into agreement for sale in respect of the suit premises with the defendant. Plaintiff 

clearly averred and deposed as P.W.1 that he is still ready and willing to perform his part  

of  the contract.  Thus,  P.W.1 has been able  to lead cogent evidence in  the form of 

Exhibit 1 showing his intention about his ability and willingness to perform his part of 

the bargain.

16. The defendant has not been able to deny specifically or by necessary implication 

the plaintiff’s allegation of facts, which tantamount to an admission. It is not sufficient for 

defendant  to  state  generally  the  grounds  alleged by  the  plaintiff,  but  he  must  deal  

specifically with each allegation of fact which they do not admit. In the instant suit,  

defendant’s contention in para no. 10 of written statement is vague and evasive and 

hence, the plaintiff’s allegations of fact in para no. 7 of the plaint are taken as admitted 

by defendant.  In such an  event,  the  admission  itself  being  proof,  no  other  proof  is 

necessary (Order VIII Rr. 3, 4 and 5 CPC and Section 58 of the Indian Evidence Act).

17. Defendant has not adduced any evidence of any kind, which by itself, give rise to 

an inference adverse against  him and that  alone gives  rise  to  a  presumption  under 

Section 114 of Evidence Act that the case set up by the plaintiff is bonafide and the case 

set up by the defendant is fallacious.

18. Having taken stock of  the entire gamut  of  the evidence and pleadings,  what 

transpires  is  that  the  plaintiff  has  rested  his  case  on  the  basis  of  registered  sale 

agreement marked as  Exhibit 1. The testimony of P.W.s and the  Exhibit 1  discloses 

that  defendant  had  agreed  to  sell  the  suit  premises  for  a  consideration  amount  of 

`1100000/- to the plaintiff out of which defendant received `10,50, 000/- vide Exhibits 2 
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and 3.

19. The mandate of law contemplates that in a suit for specific performance, it must 

be averred in the plaint that the plaintiff has been and still is ready and willing specifically 

to perform the agreement on his part of which the defendant has had notice.

20. In the instant suit, plaintiff, by paying the substantial consideration amount to the 

defendant and by repeated requests to him to execute a registered sale deed goes on to 

show that the plaintiff is wiling to perform his part of the contract.

21. In the present facts and circumstances and for the foregoing discussion,  it  is 

pellucid that the plaintiff is entitled to the decree of declaration for specific performance 

of contract for sale of suit premises against the defendant by virtue of sale agreement 

dated 13-02-2013.

22. This issue is decided in the affirmative and for the plaintiff.

ISSUE No. 4

23. The pleadings of the parties referred to here-in-before at the time of narration of  

facts of the respective cases of the parties and the evidences so deposed as well as the 

discussion in the foregoing issues clearly establish that the plaintiff’s suit has a definite 

cause  of  action.  As  far  as  permanent  injunction  is  concerned,  in  absence  of  any 

apprehension as the plaintiff is not in possession of the suit premises, hence, he is not 

entitled to a decree of permanent injunction. Accordingly, the plaintiff is entitled to a 

decree and relief(s) as outlined in the operative part. Needless to add, the suit is entitled 

to be decreed to the extent above with costs.

24. This Issue is decided in the affirmative and for the plaintiff.
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O R D E R

25. The suit  is decreed on contest with costs. It is decreed and directed that the 

defendant  do  execute  a  registered  sale  deed,  preferably,  within  three  months  from 

today, in favour of the plaintiff in respect of the suit premises by receiving the balance 

consideration amount from the plaintiff.

26. DRAW up a decree accordingly.

GIVEN under my hand and seal of this Court on this 11th day of May, 2017 at 

Kamrup (M).

                (A. J. BORAH)
       Civil Judge No. 2,

                  Kamrup (M).
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T. S. 394/2015

APPENDIX

EXHIBITS

Exhibits of the Plaintiff

Exhibit 1 – Agreement dated 13-02-2013
Exhibits 2, 3 – Money Receipts
Exhibit 4 – NOC
Exhibit 5 – Extended NOC

Exhibits of the Defendant

None

WITNESSES

Plaintiff witness

P.W.1 – Khargeswar Goswami
P.W.2 – Dipankar Sarma

Defendant witness

None

Civil Judge No.2
Kamrup (M).
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