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Form No. J (2)

                             HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup (M)

IN   THE  COURT  OF  CIVIL  JUDGE   NO.3,   KAMRUP(M),  GUWAHATI

Present:     Rajesh Kumar Todi, AJS,

                   Civil Judge No.3,

                   Kamrup (M), Guwahati

Monday, the 15th day of May, 2017

                                        Title  Suit No. 296/2010

State Bank of India..........................................................................Plaintiff 

                                                  Versus

Manik Lal Das & another.............................................................Defendants

This suit coming on for final hearing on 17-04-17  in presence of 

A. Saikia  Ld. Counsel ........................................................for  the  plaintiff

M. Hussain, Ld. Counsel ....................................................for the defendant

And having stood for consideration to this day, this Court delivers the following 

judgment:

                                                               JUDGMENT

1. Case of the plaintiff in substance is that the defendant No.1 vide his loan 

application dt.03-07-05 applied for availing house loan against his plot of 

land  measuring  2  katha  1.5  lecha  of  Dag  No.406,  407,792  of  Patta 

No.112,  situated  at  village-Rudreswar,  Mauza-Shila  Sundari  Ghopa  , 

Dist. Kamrup.

2. The plaintiff bank being satisfied, sanctioned an amount of Rs. 2,28,000/-

as loan in favour of defendant No.1 and for availing the said loan the 

defendant  No.1  executed  various  documents  including  the  term  loan 
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agreement  for  housing  loan  granted  to  public on  10-08-05.  The 

defendant No.2 stood as guarantor of defendant No.1 for the loan taken 

by the latter  and executed a guarantee agreement on 10-08-05 and he 

thereby undertook to pay the loan amount with interest etc. in the event 

of failure of the defendant No.1 to repay the loan amount as per agreed 

terms  and conditions  of  his  loan  agreement.  The defendant  No.1  had 

deposited the entire documents of his aforesaid land to create equitable 

mortgage as security for repayment of loan.

3. Further case of the plaintiff is that in course of time due to irregularity in 

payment  of  instalments  of  loan  the  loan  account  of   defendant  No.1 

became NPA.  Letters were issued to defendant No.1 on 30-09-2008 & 

on 04-04-09 requesting him to regularise his loan account and on 3-11-09 

called up notices were issued to both defendant No.1 &2 for payment of 

outstanding amount of Rs. 186406/- with interest but in vain. 

4. It is further stated that the defendant No.1 had signed the revival letter on 

5-08-08.  On 10-09-10  a  notice  U/s-13(2)  of  the  SARFAESI  Act  was 

served  upon  the  defendant  No.1  asking him to  repay  the  outstanding 

amount with interest  but he failed and as such the instant suit has been 

filed for realisation of Rs.2,08,351.77 remaining as outstanding as on 30-

10-10 as per statement of account due to be paid by defendant No.1 with 

interest etc. 

5. Record reveals  that  on 19-12-11 the defendant  No.2 filed  her  written 

statement contending interalia that the suit  is not maintainable both in 

law and on facts; That there is no cause of action for the suit; That the 

suit is bad for non-joinder of necessary parties and further that the suit is 

time barred. 

6. The defendant No.2 in para 12 of her written statement admitted that she 

stood as guarantor for defendant No.1 as the latter availed loan from the 

bank as claimed. She, however, added that the defendant No.1, who was 
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working  as  Mechanical  Motor  Driver  at  the  Office  of  the  Chief 

Mechanical Office, Maligaon, N.F. Railway, where the defendant No.2 is 

also working, died on 12-06-09 at Central Hospital Maligaon  and the 

plaintiff bank has been informed about his death by the family members 

of  defendant  No.1  yet  notice  was  shown  to  have  been  served  upon 

defendant No.1 after his death and the suit has been filed against a dead 

person. It is submitted that the suit can not proceed in the present manner 

and is liable to be dismissed.

7. Record  reveals  that  after  disclosure  of  defendant  No.2  in  his  written 

statement  dt.19-11-12  that  the  defendant  No.1  died  on  12-06-09  the 

plaintiff bank on 7-7-12 filed a petition No.2529/12 for striking out the 

name of  defendant No.1 stating that he has expired and further prayed 

for allowing the plaintiff bank to implead legal heirs of said defendant 

No.1. It further appears from the said order dt.07-07-12 that the Court 

struck off the name of defendant No.1 from the plaint but did not allow 

prayer for impleadment as plaintiff bank did not furnish list of legal heirs 

for  impleadment.  By the said order the suit  thereafter  proceeded only 

against defendant No.2 and issues were framed. 

8. Record further reveals that after the order dt.07-07-12 on 18-05-13 the 

plaintiff side again filed a petition No.2320/13 under Rule-4 of Order 22 

for substitution of legal heirs of defendant No.1 but the said petition was 

rejected holding that  as per written statement the defendant No.1 died 

prior to filing of the suit and further vide order dt.07-07-12 the name of 

deceased  defendant  No.1  has  already  been  struck  off.  Thus,  it  is 

transparent and clear enough that after death of defendant No.1 on 12-06-

09 his legal heirs were not brought on record by way of impleadment. 

9. On pleadings following issues were framed by my Ld. Predecessor:

                    i)            Whether the suit is maintainable in present form both in law and facts?

ii) Whether the suit is barred by limitation?
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iii) Whether this defendant No.2 can be held liable for payment of loan taken by  

defendant  No.1(since  deceased)  without  impleading  the  legal  heirs  of  

defendant No.1 as party to the suit?

iv) Whether the plaintiff  bank is  entitled to recover Rs.  208351.77 from the  

defendant No.2 along with future interest?

v) To what other relief (s) the parties are entitled?

10.During trial the plaintiff bank examined its Asstt. Manager, SARB, viz. 

Surajit  Sengupta  and  defendant  No.2  examined  herself.  Both  sides 

submitted written arguments.                  

11.                          My issue wise decision and reasons thereof

                                        Issue No.(i) (ii) &(iii)

12.Since interconnected these issues are taken up together. In the instant suit 

it is apparent from the Case Record that in the written statement filed by 

the defendant No.2 on 19-12-11 she specifically stated that the defendant 

No.1 died on 12-06-09, that is prior to filing of the instant suit on 13-12-

10. It further appears from the record that on the same day, that is, on 19-

12-11 the plaintiff side received copy of the written statement and on the 

next date that is on 03-02-12 the plaintiff side filed drafts issues. Thus it 

is not in dispute that at least on 19-12-11 the plaintiff side came to know 

about the death of the defendant No.1. Now it further appears from the 

record that thereafter after lapse of about 7 months the plaintiff side filed 

petition No.2529/12 for striking out the name of the deceased defendant 

No.1 and for impleadment of his legal heirs but without furnishing the 

names or list of legal heirs and therefore the Court struck off the name of 

defendant No.1 from the record in view of his death and the plaintiff was 

asked to submit list of legal heirs of defendant No.1. However, it further 

appears from the record that  after  the order  dt.07-07-12 till  today the 

plaintiff failed to bring on record  the legal heirs of deceased defendant 

No.1 on record, who were in fact the necessary parties in the instant suit 
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in view of death of defendant No.1 even prior to the filing of the suit.  

Now, so far as defendant No.2 is concerned the plaintiff by its failure to 

bring on record the legal heirs of deceased defendant No.1 has discharged 

the  liability  of  the  principal  borrower  and  therefore  under  the 

circumstances the Guarantor can not be held liable because as per Section 

134 of the Indian Contract Act the surety is discharged by any contract  

between  the  creditor  and  the  principal  debtor,  by  which  debtor  is  

released, or by any act or omission of the creditor, the legal consequence  

of  which  is  discharge  of  the  principal  debtor.  The  surety  is  only  a 

guarantor and in case he pays the amount guaranteed by him on behalf of 

the  principal  debtor,  he  must  have  the  right  to  proceed  against  the 

principal debtor. In the present case as a result of an act of omission on 

the part of the creditor, viz. failing to bring on record legal heirs of the 

deceased defendant No.1, the debtor/principal borrower, the liability of 

the  principal  debtor/borrower  stands  discharged  and  under  such 

circumstances, in terms of Section 134, the liability against the surety 

also stands discharged and as such the instant suit is not maintainable as 

against the surety,  that  is,  the defendant No.2 and he can not be held 

liable  for  payment  of  loan  taken  by  defendant  No.1(since  deceased) 

without impleading the legal heirs of defendant No.1 as party to the suit. 

That apart, it is abundantly clear that the suit, after death of defendant 

No.1 on 12-06-09 and not impleading his legal heirs thereafter, is time 

barred. These issues are decided accordingly.              

                                                     Issue No.(iv)

13.In  view  of  decision  of  Issue  No.(i),  (ii)  &  (iii)  the  instant  Issue  is 

answered in negative                                    

                                           Issue No.(v)

14.In view of the decision of Issue No.(i) to (iv) above the parties are not 
entitled to any relief. 
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 ORDER

In the result the suit is dismissed on contest with cost. Let a decree be prepared 
accordingly.

Given under  my hand and seal  of  this  Court  on this  15th  day of  May 2017 at 

Kamrup (M) Guwahati.                     

                                                                                 (Rajesh Kumar Todi)

                                                                                     Civil Judge No.3  

                                                                                Kamrup (M), Guwahati 

                                                     



7

                                                        APPENDIX

          Plaintiffs witnesses

1.   Surajit Sengupta (Pw1)

          Plaintiffs documents/exhibits

1. Authorised letter(Ext-1)  

2. Loan application (Ext-2)  

3. Letter of arrangement(Ext-3)  

4. Loan agreement(Ext-4)  

5. Guarantee agreement(Ext-5)  

6. Sale agreement(Ext-6)  

7. Agrrement to mortgage to deposit titile deeds(Ext-7)  

8. Confirmation letter(Ext-7A)  

9. Revival letter (Ext-8)  

10. Call up notice (Ext-9)  

11. Statement of account(Ext-10)  

12. Interest calculation chart [Ext-10(3]  

Defendants witnesses & Exhibits/document  -

Sanghamitra Sarkar Mondol, Exts-Nil.

                                                                          

                                                                          

                                                                 (Rajesh Kumar Todi)

                                                                     Civil Judge No.3

                                                                Kamrup(M), Guwahati


