
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Tuesday, the 16th day of May, 2017

Title Suit 430 of 2012

1. Prabhat Chandra Das (DEAD),
Through LRs
2. Liladhar Das,
3. Hemanta Kumar Das,
Both sons of Late Bahu Ram Das,
Both r/o Kedar Road,
Guwahati – 1. ………… Plaintiffs

-versus-

(1) Tulsi Prasad Das.
s/o Late Bahu Ram Das, ……. Defendant
(2) Doolen Das,
s/o Late Bahu Ram Das,
Both r/o Shanti Commercial Complex,
Kedar Road, Bharalumukh,
Guwahati – 1 ………… Proforma Defendant

This suit coming on for final hearing on 23-07-2013, 09-12-2013,10-02-2015, 18-

03-2015, 08-06-2015, 27-02-2015 and arguments on 29-04-2016 in the presence of –

None for the plaintiff; and 

Ms. Nira Devi, Learned Advocate for the defendant.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This is a suit for declaration, cancellation of power-of-attorney and permanent 

injunction.

2. The then sequence of events and their significance thereof leading up to the 

controversy between the parties to the suit and culminating in this judgment, now, may 

be unfolded for luculent ratiocination.
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PLAINT

3. Plaintiffs own and possess 2.75 Are land of dag no. 108 patta no. 533 situated at 

village Sahar Guwahati Part I (Schedule ‘A’ and hereinafter ‘the suit land’) by virtue of 

inheritance and duly mutated their names in the record-of-rights and are paying land 

revenue. On 12-01-1998, the defendant asked the plaintiffs to build a RCC building on 

the suit land. Plaintiffs executed a power-of-attorney in defendant’s favour on 12-01-

1998 with power to construct the building on suit land and also to manage, supervise 

family business as well as to avail financial assistance from bank. Defendant obtained 

loan of Rs.13,00,000/- from SBI, A. T. Road Branch on 25-03-1999 for construction of 

RCC  building.  Plaintiffs  stood  as  guarantor.  The  GMC  accorded  necessary  building 

permission and defendant utilized the same by renting out some shop-rooms to tenants 

on monthly rent. The defendant, however, did not divide the profit with the plaintiffs 

despite latter’s  repeated requests.  Defendant further failed to repay the loan to the 

bank. The plaintiffs were also issued notice by the bank to repay for the loanee. The 

plaintiffs and defendant sold an open space measuring 1200 sq. ft. of the building to 

one Jay Prakash Chauhan for the purpose of repayment of the loan. Defendant still  

failed to repay the loan to bank. Defendant further sold 250 sq. ft. 1 st floor room to 

Jagdish Chauhan without plaintiffs’ consent, which the plaintiff learnt after browsing the 

jamabandi.  The  plaintiffs  issued  legal  notices  dated  05-06-2008  and  05-07-2008 

demanding distribution of equal share of rent out of the building. Defendant did not  

comply with the plaintiffs’ request. Plaintiff further learnt that the defendant has entered 

into an agreement for sale to sell a portion of 2nd floor of the RCC building without the 

former’s consent. Plaintiffs apprehend their dispossession from the suit land. Hence, this 

suit.

WRITTEN-STATEMENT

4. The  defendant  filed  written-statement  contending  that  the  suit  is  not 

maintainable, suit is bad for non-joinder of necessary parties and suit has no cause of 

action. Defendant denied that the plaintiffs are the absolute owner and pattadars of the 

suit land. Defendant contends that to preserve the suit  land, which is their paternal  

property, they resolved to construct a building thereon and the defendant shouldered 

the responsibility to do the same. Plaintiffs, accordingly, executed a power-of-attorney in 

defendant’s favour to carry out the construction. Defendant took consent of plaintiffs 

whenever he felt it was necessitated. Defendant contends that the money received as 

rent from the tenants did not even covered the interest payable to the bank, hence, no 

question of sharing the profits arise. The plaintiffs knew about the predicaments of the 
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defendant  for  which  the  former  voluntarily  proposed  to  sell  parts  of  the  building. 

Defendant contends that he has not done anything beyond his capacity as attorney of 

the plaintiffs. Denying the plaintiffs’ allegations, the defendant prayed for dismissal of 

the suit with costs.

5. My learned predecessor-in-Court framed the following issues on 12-06-2013.

ISUSES

(1) Whether there is cause of action for the suit?

(2) Whether the suit is maintainable in its present form and manner?

(3) Whether the suit is bad for defect of parties?

(4) Whether the power-f-attorney dated 12-01-1998 executed by the plaintiff 

in favour of defendant is void ab initio and liable to be cancelled?

(5) Whether the plaintiff is entitled confirmation of possession over the suit 

land?

(6) Whether the plaintiff is entitled to the decree and/or relief as prayer for?

(7) To what other relief or reliefs, parties of this suit are entitled for?

2. Plaintiff  Hemanta Kumar Das adduced his  evidence-on-affidavit  as P.W.1 and 

also  examined  Laladhar  Das  as  P.W.2.  Defendant  Tulshi  Prasad  Das  adduced  his 

evidence-on-affidavit as D.W.1. All the witnesses were cross-examined by either side.

3. I have scrupulously scrutinized the entire case-record, documents, evidence-on-

record and argument of the learned counsel of the defendant. My decision, along with 

reasons thereof, on the issues is as under.

FINDINGS

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE No. 2

12. Nothing is found in the record to hold that the suit is not maintainable in law and 

manner or on facts.  Hence, it can be held that the suit is maintainable in its present 

form and manner. This issue is decided in the affirmative and in favour of the plaintiff.

ISSUE No. 3

13. Except taking a plea that the suit is bad for non-joinder of necessary parties,  

there is no pleading as to for whose absence, the suit is defective in its constitution. 

Hence,  the  suit  is  not  bad  for  non-joinder  of  parties.  This  issue  is  decided  in  the 

negative and for the plaintiff.

ISSUE No. 4
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14. Let me unfurl the relevant evidence of the witnesses.

15. P.W.1 Hemanta Kumar Das deposed and reiterated the stand taken in the plaint. 

P.W.1 identified the  jamabandi  as  Exhibit  1,  certified copy of  power-of-attorney as 

Exhibit 2, letter dated 05-03-2003 by SBI as  Exhibit 3, unregistered agreement as 

Exhibit 4, notice dated 09-03-2006 by SBI as Exhibit 5, agreement dated 30-03-2006 

as Exhibit 6, advocate’s notice dated 05-06-2008 as Exhibit 7, certified copy of sale 

deed as  Exhibit 8.  Put to  cross-examination, P.W.1 stated that vide  Exhibit 2, he 

authorized the defendant to avail loan as well as to construct house on the suit land and 

the defendant no. 1 shouldered the responsibility to repay the loan. P.W.1 admitted that 

he faced no obstruction from the defendant in respect of accessing the suit land or the 

building. P.W.1 stated that he lives in Beltola since 1986. P.W.1 admitted that he has 

not filed any criminal case against the defendant alleging misappropriation of money. 

P.W.1 admitted that he along with his other brother put their signatures on Exhibit 2 

power-of-attorney after reading and understanding it.

16. P.W.2 Liladhar Das corroborated the testimony of P.W.1 in material particulars. 

In his  cross-examination, P.W.2 stated that he lives in Beltola. P.W.2 stated that the 

defendant has worked as an attorney till 2001 and the power-of-attorney still subsists.

17. D.W.1 Tulshi Prasad Das deposed that he lives with his brother Doolen Das since  

early  days.  D.W.1’s  evidence  shows  that  he  has  substantiated  his  pleading.  D.W.1 

identified the deposit slip as Exhibit A, courier receipt as Exhibit B, letters to Hemanta 

Kumar  Das  as  Exhibits  C and  D. Put  to  cross-examination,  D.W.1  stated  that  he 

receives Rs.14000-15000/- as rent from tenants but he has not furnished the accounts 

relating to rent or security received from the tenants. D.W.1 admitted that the loan has 

not yet been repaid to the bank. 

18. It is an admitted position that the plaintiffs and defendant are brothers and the 

plaintiffs appointed the defendant, vide Exhibit 2 power-of-attorney, as their attorney 

to manage the suit land as well as to avail loan for construction of building thereon, 

which land measures 2.75 Are of  dag no. 108 of K.P.  patta  no. 533 situated at Sahar 

Guwahati Part I under Guwahati mouza.

19. The plaintiffs seek for a declaration that power-of-attorney executed by them in 

defendant’s favour is liable to be declared as void ab initio because the latter, without 

former’s consent, has entered into an agreement with Joy Prakash Chouhan for sale of 

810 sq. ft. space on the first floor of the building with proportionate share of land and 

subsequently, sold the same on 31-08-2010 to said Joy Prakash Chouhan.

20. It  has come in evidence of  P.W.s that  the  Exhibit 2 power-of-attorney was 
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executed by plaintiffs in favour of defendant for executing and performing some acts 

particularly for construction of RCC building.  Exhibit 2 power-of-attorney at Clause 6 

clearly stipulates the attorney holder ‘ … to generally execute and perform all any other 

act or acts or deeds whatsoever … in relation to property as mentioned in the Schedule  

…’.

21. A power of attorney, however, may be revoked at any time by the principal or 

donor by giving a written notice to the agent. There is no pleading or evidence of by 

P.W.s to hold that they issued notice intimating the defendant about their intention to 

revoke the power-of-attorney at any time. Exhibit 7 is only a legal notice issued to the 

defendant  demanding  share  in  rent  and  to  inspect  the  book  of  accounts,  which, 

apparently, does not aid the plaintiffs’ cause. Moreover, as per Section 202 of Indian 

Contract Act, the authority of an agent cannot be terminated in the absence of express 

contract, where the agent has himself an interest in the property, that is, the subject-

matter of the agency.

22. Through  Exhibit 2, the plaintiffs authorized the avail loans from bank for the 

purpose of construction of RCC building on the Schedule land. The defendant took the 

responsibility to repay the loan to the bank. The plaintiffs stood as guarantor. But when 

the defendant could not liquidate the loan, the plaintiffs and defendant jointly decided to 

sell a portion of the building to Jagdish Chauhan. This is an authority coupled with an 

interest and so, it cannot be revoked.

23. Prima  facie,  it  appears  that  the  power-of-attorney,  which  is  a  registered 

document, was executed by plaintiffs in favour of defendant no. 1. It appears from the  

Exhibit  2  power-of-attorney  that  the  registering  authority  has  endorsed  the  due 

execution of the same by the executants, who admitted the contents of the same and 

put their signatures. P.W.s admitted that they put their signatures on power-of-attorney 

after reading and understanding the contents therein. Therefore, the presumption has 

to  be drawn in  favour of  due execution of  said  Exhibit  2  as well  as  the contents 

thereof. Hence, it cannot be assumed that the said Exhibit 2 was fraudulently executed 

and it is void ab initio as alleged and the same is not liable to be declared as such.

24. In view of the foregoing discussion, the power-of-attorney dated 12-01-1998 is 

not liable to be declared as void ab initio. Consequently, the question of cancellation of 

said instrument does not arise.

25. This Issue is decided in the negative and against the plaintiff.

ISSUE No. 5
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26. The suit land is joint property of the plaintiffs and defendants. They are joint 

owners. P.W.1 and P.W.2 admitted that they live in Beltola. D.W.1’s evidence shows 

that he along with his brother Doolen Das are possessing the suit land. The five brothers 

(plaintiffs and defendants) are the legal heirs of Late Bahu Ram Das. The possession of 

one co-heir is considered, in law, as possession of all the co-heirs. In the eye of the law,  

an owner would be deemed to be in possession of a property so long as there is no  

intrusion. Non-use of the property by the owner even for a long time won't affect his 

title.  But  the position  will  be  altered when another  person takes possession  of  the 

property and asserts a right over it. 

27. P.W.1  has  categorically  admitted  in  his  cross-examination  that  he  faced  no 

obstruction from the defendant in respect of accessing the suit land or the building. It is  

a settled rule of law that as between co-heirs there must be evidence of open assertion 

of hostile title, coupled with exclusive possession and enjoyment by one of them to the 

knowledge of the other so as to constitute ouster. Defendant never pleaded that the 

plaintiffs have no right of possession over the suit land. Situated thus, as the plaintiffs’  

possession over the suit land was never disturbed, thus, the plaintiffs possession over 

the suit land is entitled to be confirmed.

28. This Issue is decided in the affirmative and for the plaintiff.

ISSUES No. 1  ,   6   and   7  

29. This is a suit for declaration, cancellation of deed, confirmation of possession and 

permanent injunction. Clearly, the instant suit falls under Article 58 of the Limitation Act, 

1963 so far as the reliefs are concerned. Under Article 58 of the Limitation Act, the 

period of limitation will run when the right to sue first accrues. The plaintiffs’ right to sue 

accrued when the defendant replied on 16-06-2008 to plaintiffs’ advocate’s notice dated 

05-06-2008. The instant suit was filed on 18-10-2012. Needless to say, this suit having 

not been brought within three years from the date of first cause of action, the suit is 

barred by limitation.

30. When the suit is based on a certain right, burden to prove the same falls on the 

plaintiffs,  which  they  have  fittingly  failed  to  discharge.  It  can  be  inferred  from the 

foregoing discussion that the plaintiffs have failed to discharge their onus. As such, the 

suit has no cause of action.

31. A  coalesced  decision  so  arrived  at  from  the  discussion  hereinabove,  it  is 

translucent that the plaintiff is not entitled to the decree and the relief(s) as prayed for. 

In these premises, the suit is liable to be dismissed. In the fact and circumstances of the 
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case,  I  am  reluctant  to  impose  costs  upon  the  parties,  which  they  will  bear  out 

themselves throughout.

O R D E R

32. The suit is dismissed on contest without costs.

33. PREPARE decree accordingly.

GIVEN under my hand and seal of this Court on this 16th day of May, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2,
 Kamrup (M).
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T. S. 430/2012

APPENDIX

EXHIBITS

Plaintiff’s Exhibits

Exhibit 1 – Jamabandi
Exhibit 2 – Certified copy of Power of Attorney
Exhibit 3 – Letter dated 05-03-2003 by SBI
Exhibit 4 – Unregistered agreement dated 21-11-2003
Exhibit 5 – Notice dated 09-03-2006 by SBI
Exhibit 6 – Agreement dated 30-03-2006
Exhibit 7 – Advocate’s Notice dated 05-06-2008
Exhibit 8 – Sale Deed 

Exhibits of the Defendant

Exhibit A – Bank Deposit Slip
Exhibit B – Courier Receipt
Exhibits C, D – Letters to Hemanta Kumar Das

WITNESSES

Plaintiff witnesses

P.W.1 – Hemanta Kumar Das
P.W.2 – Liladhar Das

Defendant witnesses

D.W.1 – Tulshi Prasad Das

Court Exhibits & Witnesses

None

        

Civil Judge No.2
Kamrup (M)
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