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IN THE COURT OF SPECIAL RAILWAY MAGISTRATE, KAMRUP

C.R. CASE 58/07

State

-Vs-

                                                      Md. Sahnur Ali & Ors

PRESENT- Sri Devojyoti Bhuyan, Special Railway Magistrate 1st class, Guwahati

For the Prosecution ............... Dr. Anand Singh .......... Learned P.P/N.F.Rly/RNY

For the accused person ………….. Sri Manoj Sarma ……...........Learned Counsel

Date of prosecution evidence- 09-12-2015, 22-12-2015, 23-06-2015 and 18-08-2016 

Date of Argument ........... 27-10-2016

Date of Judgment .......... 19-05-2017

U/S 3(a) Railway Property (Unlawful Possession),1966

Judgment

1.  The case of the prosecution in brief is that regarding theft of P-way railway from 
Khoirabari station yard in between section SE/P-way/Majbat issued theft memo vide 
no. S/PWI/18/178 of 02-07-2007, S/PW/18/177 of 29-06-2007 against the 60 LBS 
Rail, Dog Spikes and Flatbar. Accordingly IPF/CIB/RNY engaged source to collect the 
intelligence  and  acting  on  source  information  on  14-07-2007  IPF/CIB/RNY  S. 
B.Haque,  IPF/RNY(P)  M.K.Das along with  staff  laid  an ambush over  the  Bezara-
Mandakata  road.  In  course  of  ambush  the  party  noticed  one  truck  approaching 
towards Guwahati over Bezara-Mandakata road at about 04:40 hrs of 15-07-2007 
and on suspect they stopped the truck bearing registration no AS-01-F-2194. On 
visual checking, some rail pieces were noticed under the non railway materials. On 
interrogation the driver of the said truck namely Sahanur Ali and handyman Saidul Ali 
indicated other occupants of the truck who brought those materials from Khairabari 
area. On further interrogation they disclosed that those iron materials loaded in said 
truck was carried by them under the direction of one Ataur Rahman S/o Lt. Bhog 
Seikh and Muslim Ali S/O Md. Majib Ali of village Balikuchi. Thereafter the said truck 
along  with  all  the  accused  persons  were  brought  to  RPF/Post/RNY  for  search. 
Thereafter the truck was unloaded in front of available witnesses from which 132 cut 
pieces of Rail of different length, 35 nos. Of Dog Spike along with other non railway  
materials about 2 quintals were recovered from the truck. Thereafter the recovered 
materials were seized by IPF/CIB and in this regard lodged a complaint to IPF/RNY. 
On the basis of it IPF/RNY registered a case vide no 5(7)07 U/S 3(a) RP (UP) Act and 
took it himself for enquiry of the case.    
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2.   After  the  completion  of  the  enquiry  of  this  case  the  enquiry  officer  (E.O.) 
submitted the prosecution report against the accused persons U/S 3(a) of R.P.(UP) 
Act. Finding a prima facie material this court took cognizance of the offence. The 
case  was abated against  accused  Saidur  Ali.  After  hearing both  sides  this  court 
framed charge U/S 3(a) of R.P.(UP) and the particulars of the offence were read over 
and explained  to  the  accused  persons  after  furnishing  the  copies  to  which they 
pleaded not guilty and claimed to be tried.     

3.  During trial  to  prove its  case the prosecution examined 05 (five) numbers  of 
witnesses  namely  PW-1 Syed Badrul  Haque;  PW-2  Sri  Jayanta  Lahkar;  PW-3  Sri 
Manoj Kr. Das; PW-4 Sri Ramesh Ch. Saikia and PW-5 Sri Nityananda Saharia as 
prosecution witness. Statement of the accused person U/S 313 Cr.P.C is recorded in a 
separate  form,  wherein he pleaded himself  to  be innocent.  On the contrary  the 
defence adduce none as defence witness. 

4.  Heard  the  arguments  of  learned  counsels  on  both  sides.  Gone  through  the 
evidence on record.

5. Points for determination:

    Whether the accused persons on 15-07-2014 were found in unlawful possession 
of 132 cut pieces of Rail of different length and 35 nos. of Dog Spike loaded in a 
truck bearing regd. no. AS-01-F-2194 which are Railway property suspected to be 
stolen and committed an offence u/s 3(a) R.P.(UP) Act or not?

6. Discussion, Decision and Reason Thereof:

     Now let me at the outset, consider the evidence on record before deciding the 
points for determination.

      PW1 in  his  evidence  deposed  that  on  15-07-2007  while  discharging  as 
IPF/CIB/RNY along with staff on the basis of source information engaged regarding 
theft of railway materials from PWI Majbat laid an ambush at about night 3:00 hours 
at  Mandakata Road. At  about 04:00 hours they intercepted a truck coming from 
Baihata side and on searching the truck witnessed some railway materials. There 
were five persons found in the truck along with the driver and the handyman who 
were taken to the RPF/Post/RNY along with truck (Exhibit 1). Thereafter the truck 
was unloaded at RPF post from where some cut pieces of Rail and Dog Spike were 
recovered  which  were  seized  (Exhibit  2)  in  presence  of  independent  witness. 
Thereafter  he  handed  over  the  seized  materials  along  with  accused  persons  to 
IPF/RNY with a written complaint (Exhibit 3). The five accused persons found in the 
truck put their signature in the seizure list. He could identify the five accused persons 
out of which he has seen four accused persons in the court. He has also seen the 
sample of the seized materials and also seen his signature in the carbon copy of the 
card label. During cross examination he stated that he did not prepare the card label 
and could not identify the accused persons as per their names. He could not say 
which one of the accused was not present in the court. He called the independent 
witness. They have done the measurement of the materials by their own but not by 
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any expert. The complaint form submitted by PWI/Mazbat was regarding the stolen 
of materials of 60 R Rail (Total= 95.20 RM).  The recovered materials were of 60 lbs  
rail but they did not measure it in total amount. He denied the suggestion that no 
any railway materials were seized from the possession of the accused persons.         

      PW2  in his evidence deposed that on a day of year 2007 he was called to 
RPF/Post/RNY and was shown there some railway iron materials. Thereafter he put 
his signature in a paper [Exhibit 1(6) & Exhibit 1(4)]. During cross examination he 
stated that Exhibit 1 and Exhibit 2 were not prepared in his presence.  

      PW3 in his evidence deposed that on 15-07-2007 while serving as IPF/RNY on a 
complaint  lodged by SSE/P-Way/Majbat  relating to the theft  of  railway materials,  
IPF/CIB/RNY Badrul Haque intercepted a truck bearing registration no AS-01-F-2194 
along with five accused persons acting on source information which was brought to 
RPF/Post/RNY for search. Thereafter the truck was unloaded in front of available 
witnesses from which 132 cut pieces of Rail of different length, 35 nos. of Dog Spike 
along with other non-railway materials about 2 quintals were recovered from the 
truck. Thereafter the recovered materials were seized by IPF/CIB and in this regard 
lodged a complaint to him. On the basis of it he registered a case and took it himself 
for enquiry [Exhibit 3(2)] of the case. During enquiry he recorded the statement of 
the truck driver Sahanur Ali (Exhibit 6) and its handyman Saidul Ali (Exhibit 8) and 
also recorded the statement of the owner of the materials namely Habibur Rahman, 
Jamshed Ali and Hasimuddin Ali (Exhibit 5,9 & 7) where they have stated that they 
along other accused Atowar Rahman and Muslim Ali  associated with them in the 
committed the theft.  Thereafter he visited the place of  occurrence and prepared 
sketch map of the place of theft and of recovery (Exhibit 12 & 13). He then tried to  
apprehend the other co-accused persons but did not succeed. Thereafter the other 
co-accused surrendered before the court and after obtaining permission from the 
court he recorded the confessional statement of the accused persons (Exhibit 10 & 
11) in jail  premises.  He got examined the railway materials from the expert.  He 
examined all the relevant witness relating to the case and after completion of the 
enquiry  finding  prima  facie  materials  against  the  accused  persons  he  submitted 
prosecution report (Exhibit 4) U/S 3 (a) R.P. (U.P.) Act. He has seen the four accused 
persons in the court and he could also identify the other accused on sight. During 
cross examination he stated that the accused persons made the theft of the railway 
materials from nearby Khairabari railway station and concealed it in the murky water 
of paddy field at Simolaguri  which were on the day of incident were bringing to 
Guwahati for disposal and this fact has been stated by statement of all the accused.  
The  theft  memo  of  the  stolen  materials  was  lodged  by  SSE/P-Way/Majbat  and 
identify the recovered materials to be same materials but did not mention it in his 
expert certificate. He denied the suggestion that he recorded the statement of all the 
accused persons as per his will and all the accused persons were not related with the 
case.  

      PW4 in his evidence deposed that on 15-07-2007 while serving as CT/RPF/RNY 
discharging his night duty he was taken along with by IPF/RNY Sri  M.K.Das and 
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IPF/CIB/RNY Badrul Haque along with other staff to the highway between Bezera 
and Gauripur. Thereafter in the death hours of 04:45 one truck was intercepted and 
after  checking  saw railway  materials  there.  The  five  persons  found  in  the  truck 
alongwith  the  truck  (Exhibit  1)  were  brought  to  the  RPF/Post/RNY.  After  the 
unloading the truck 132 cut pieces of rail  and 35 pieces of Dog Spikes (Material  
Exhibit 1 & 2) were recovered. The recovered materials were seized (Exhibit 2) and 
he put his signature [Exhibit 1 & 2] in the 2 seizure list along with five other accused 
persons. He has seen the seized materials in the Malkhana along with card label. 
During  cross  examination  he  stated  that  both  the  seizure  list  was  prepared  at 
RPF/Post/RNY. PWI Sri Nityananda Saharia attended and took the measurement and 
weight of the materials. The card label was prepared after preparation of both the 
seizure list.         

      PW5 in his evidence deposed that on 28-06-2007 while discharging as SE/P-
Way/Majbat found missing of 7.8 RM Flat Bar and 30 nos. of Dog Spike from KM No. 
58/5-6 of his section. Thereafter on 01-07-2007 there was further missing of 60 R 
rail (used) – 8 pieces from Khoirabari station of his section and on 02-07-2007 he 
served memo (Exhibit 15 & 16) to OC/RPF/RNY regarding it. Then on 18-10-2007 he 
was called  by IPF/RNY Sri  Manoj  Das for  examination of  the case property  and 
accordingly  130 cut  pieces  (different  size)  60  R  rail  and  35  nos.  of  Dogs Spike 
produced before him.  After  examination of  the materials  he found that  the said 
materials were used in rail track maintenance. Then he put marking “MJ” and issued 
expert certificate (Exhibit 14) of it. During cross examination he stated that the Flat 
bar missing from his section were not recovered. He could not say if the examined 
60 R rail cut pieces were the missing materials from his section but the examined 
Dogs Spikes were the missing one. He has not brought the stock register of his 
section along with him. 

7.   Now appreciating evidence of PW-4 who is the member of the ambush party and 
seizure witness have well corroborated the version of PW-1 as to the interception of 
the  truck  following  the  source  information  to  the  apprehension  of  the  accused 
persons. This fact has been further consolidated by the evidence of local seizure 
witness  of  railway  materials  PW-2.  Further  the  fact  receipt  of  the  several  theft 
memos from Railway P-way deptt. which led to the activities for detection of the 
stolen materials has been consolidated by the evidence SE/P-Way/Majbat. Thus an 
offence u/s 3(a) of R.P.(UP) Act seems to be committed.

8.  Here the question arises whether the offence committed attract the provisions of 
the  charge  U/S  3(a)  of  R.P.(U.P)  Act.  From the  plain  reading  of  the  section  it  
transpires  that  the  main  ingredients  are  (i)  the  property  in  question  is  Railway 
property (ii) the accused were in possession, and (iii) it is reasonably suspected of 
having stolen or unlawfully obtained.

(i)   Now from the definition of the act "railway property" includes any goods, money 
or valuable security or animal, belonging to, or in the charge or possession of, a  
railway administration. From the evidence of the PW-5 who is the expert examined 
and certified that the seized materials  are railway property used in railway track 



5

maintenance to which he issued expert certificate. Considering no other claims it can 
be reasonably hold that that the property in question are railway property.

(ii) & (iii)  Again, coming to the issue of the possession of railway property apart 
from the evidence of PW-1 and PW-4 the evidence of PW-3 the E.O. in his enquiry of  
the  case  prepared  the  Sketch  Map  and  recorded  the  statement  of  the  accused 
persons which consolidate the fact of the accused persons in unlawful possession of 
the railway property. The statement of the accused person is admissible as evidence 
as such statement made under Sec. 9 of R.P.(UP) Act is a judicial proceeding and it 
has also corroborated the evidences of  the PWs categorically to substantiate the 
theft and unlawful possession of the railway property.

9.    Section  3(a)  R.P.(U.P.)  Act  punishes  the  unlawful  possession  of  Railway 
properties. The moment it is proved that the property is Railway Property and the 
possessor  could  not  justify  such  possession,  he  comes  under  the  ambit  of  this 
section and the burden shifts to the accused to rebut the case. 

10. The accused persons in their defence during his statement U/S 313 CrPC has 
rejected the claims of the prosecution. 

11. Conclusively, coming under the purview of the sec. 3(a) of R.P.(UP) Act and its 
standard of proof the defence has failed to rebut the unlawful possession of the 
seized articles as they could any give any credible evidence in their favour so as to 
demolish the authenticity of the doubts created against the accused persons and 
could brought out any serious consequences leading to the innocence of the accused 
persons. Further the fact of their lapse of knowledge of the case property to be 
railway property do not absolves them from the commission of  the offence. The 
other accused the driver who took the defence that he had acted as a carrier in due 
course of their profession as his vehicle was taken on hire by the accused scrap 
owners. But from the common parlance it is seen that the driver of a carrier of goods 
is not only fixed with the responsibility of driving the goods vehicle but also fixed 
with the responsibility of the materials carried by it and could not absolve from it. 
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Order

12.   From  the  above  appraisal,  appreciation  of  evidence  on  record  and  the 
application  of  law I  find  that  the  prosecution  has  been  successful  to  prove  the 
offence U/S 3(a) of R.P.(UP) Act against the accused persons beyond all reasonable 
doubts and they are convicted accordingly U/S 3(a) R.P.(UP) Act.

13.   The accused are not granted the benefit of probation as the stolen materials 
are public property. 

14.   Heard the accused persons on the point of sentence. The accused submitted 
that they are the sole earning member of the family and is in the deep clutches of 
poverty. So thye prayed for leniency.

15.  Considering the plea of the accused and long pendency of the case, I sentence 
the accused Sahnur Ali to pay fine of Rs.3000/- in default simple imprisonment for 30 
days,  accused  Habibur  Rahman,  Jamshed  Ali  and  Hasimuddin  Ali  to  pay  fine  of 
Rs.5000/-  in  default  S.I.  for  another  50  days  and  accused  Atowar  Rahman and 
Muslim Ali to pay fine of Rs.7000/- in default S.I. for another 70 days. 

16. Seized materials are returned to the concerned Railway department.  

17. Bail bond stand cancelled and the bailor discharged from liabilities.

18. Furnish free copy of judgement to the accused persons.

19. Given under my hand and seal of this court on this 19 th of May 2017 at Guwahati. 

                                                                                  

Sri Devojyoti Bhuyan, AJS

                Special Railway Magistrate,Guwahati
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Appendix of the CR case no. 58/07

Prosecution Evidence (5 Nos.)
  1. PW-1 Syed Badrul Haque. 
  2. PW-2 Sri Jayanta Lahkar.
  3. PW-3 Sri Manoj Kr. Das.
  4. PW-4 Sri Ramesh Ch. Saikia.

5. PW-5 Sri Nityananda Saharia. 
  

Defence Evidence 
None
Court Evidence

  None
Documents Exhibited by Prosecution.

  Exhibit 1 Seizure List.
  Exhibit 2 Seizure List.
  Exhibit 3 Complaint.

Exhibit 4 Prosecution Report.
Exhibit 5 Confessional Statement of the accused Habibur Rahman.
Exhibit 6 Confessional Statement of the accused Sahnur Ali.
Exhibit 7 Confessional Statement of the accused Hasimuddin Ali.
Exhibit 8 Confessional Statement of the accused Saidur Ali.
Exhibit 9 Confessional Statement of the accused Jamshed Ali.
Exhibit 10 Confessional Statement of the accused Atowar Ali.
Exhibit 11 Confessional Statement of the accused Muslim Ali.
Exhibit 12 Sketch Map.
Exhibit 13 Sketch Map.
Exhibit 14 Expert Certificate.
Exhibit 15 Theft Memo.
Exhibit 16 Theft Memo.

  Material Exhibit 
1. Mat. Exhibit 1 : Cut Pieces of Rail.
2. Mat. Exhibit 2 : Dog Spike.
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