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IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS AT KAMRUP(M).

Present: ARPITA KAR, A.J.S.

              

                                           C.R.NO. 86/09

                                            U/S 420 I.P.C.

     Sri Sushil Kr. Ajmera

               Vs

          1. Sri Pawan Sikaria

 ..............Accused Person.

Advocate Appeared:-

      

      For Complainant: Sri R.Bordoloi, Sri T. Barman, Sri F. Ahmed, Sri P. 

Borgohain. 

      For Accused: Sri D.C.Kalita.

Charge Framed  on: 17.08.2010

Evidences recorded on: 27.01.2010,  02.06.2010, 25.05.2012, 18.11.2016, 

03.12.2016.

Arguments heard on:    03.05.2017, 29.05.2017

Judgment delivered on:   29.05.2017

                            

J U D G M E N T

1. Prosecution  story  in  brief  is  that  on  31.01.2009  Sri  Sushil  Kr. 

Ajmera filed a complaint petition alleging inter-alia that the accused Pawan 
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Sikaria is the trustee of Baijnath Sikaria Jan Kalyan Trust. The complainant 

had approached the accused, Pawan Sikaria being the trustee of Baijnath 

Sikaria Jan Kalyan Trust for allotment of a room on ownership basis for the 

purpose of an office. Accordingly it was agreed between them that a room 

on the third floor of the building would be allotted to the complainant at a 

consideration of Rupees Twelve lakhs only and in pursuance thereof, the 

complainant made a payment of an amount of Rupees Six Lakhs only vide 

cheque No. 014406 dated 23.05.2006 as an advance, which was debited 

from his account.  The cheque was issued in the name of the trust i.e. 

Baijnath Sikaria Jan Kalyan Trust. The complainant has also paid another 

amount  of  Rupees  Six  Lakhs  being  the  residual  amount  in  cash 

subsequently, for the said room. The complainant was handed an adjacent 

room to room No.304 for the purpose of his office as there were some 

necessary works to be completed in room No.304. When the complainant 

was running his business as such, he had to go out of station in connection 

with his business. On his return he came to know that the room had again 

been  sold  to  Sunil  Kathotia  by  the  accused,  Pawan  Sikaria  and  the 

possession of the said room was also handed over to him. After coming to 

know about the same the complainant  approached the accused, Pawan 

Sikaria  for  necessary  discussion  and  thereafter,  he  also  sent  a  letter 

through speed post to the accused requesting him to do the needful in 

handing over the room for which he has already received an amount of 

Rupees six lakhs apart from investing a considerable amount in developing 

the interiors of the said room. However the accused did not do anything 

about the same. Finding no other option, the complainant lodged a written 

complaint  at  the Dispur P.S.  on 18.04.2007 stating the entire  facts and 

praying for taking necessary action against the accused. Thus, after the 

intervention  of  the  police,  an  amicable  settlement  was  arrived  at  in 

presence of the officer-in-charge of Dispur P.S. wherein it was agreed that 

the accused Pawan Sikaria would refund the amount of Rupees Six Lakhs 

and  also  the  residual  amount  paid  by  the  complainant  subsequent  to 

handing over the advance amount. As per the terms of the said settlement, 

the  accused  issued  a  post  dated  cheque  being  No.  931502  dated 
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31.05.2007 for an amount of Rupees Six Lakhs in favour of the complainant 

and it  was agreed that  in  case of  the room being handed over  to  the 

complainant before 31.05.2007, the post dated cheque shall be returned to 

the  accused  and  the  complainant  was  also  to  make  payment  of  the 

remaining  agreed  amount  for  the  said  room  and  thereafter  necessary 

conveyance would be made for transferring the ownership of the room in 

favour of the complainant. But in case of the room being not handed over 

by  31.05.2007,  the complainant  was entitled  to present the cheque for 

encashment and the accused was further required to return the furniture 

stored inside room No.304 to the complainant. As the accused failed to 

return  the  room  No.304  to  the  complainant  within  31.05.2007,  the 

complainant  presented  the  cheque  No.931502  dated  31.05.2007  for 

encashment but the same was dishonoured by the bank after which the 

complainant sent a mandatory notice U/S138 N.I.Act to the accused and 

thereafter the complainant filed a case being numbered C.R. NO.3882/07 

against the accused which was pending at the time of institution of the 

case. During the pendency of the said case, the accused issued another 

cheque number 931503 dated 09.07.2007 for an amount of  Rupees Six 

Lakhs  in  favour  of  the  complainant’s  firm towards  the  payment  of  the 

residual amount paid by the complainant to the accused. In the meantime 

the complainant received a letter from Sunil Kathotia wherein it was stated 

that a letter dated 10.04.2007 along with a copy of settlement agreement 

was forwarded to him by the father of Pawan Sikaria and by the said letter, 

Sunil  Kathotia  further  claimed  that  the  cheque  number  014406  dated 

29.05.2006 was issued by the complainant for some purported business 

dealings. It was also stated that the cheque was delivered by Sunil Kathotia 

to Pawan Sikaria in consideration of the allotment of Room No.304 in his 

favour.  Subsequently  the  complainant  deposited  the  cheque  number 

931503 dated 09.07.2007 for encashment but the same was dishonoured. 

Although  demand  notice  was  issued  to  the  accused  stating  about  the 

dishonour of the cheque but he approached the complainant and stated 

that he was having some financial problem and requested for some more 

time for payment of the said amount and the complainant assured him not 



Page 4 of 12

to initiate any legal proceeding against him for some reasonable time and 

the accused assured the payment within two months, which was agreed 

upon by the complainant. In the meantime, Sunil Kathotia filed a title suit  

against  the complainant being numbered as T.S.  No. 193/2007 claiming 

that he was in possession of the room No.304 and praying to declare the 

amicable settlement a nullity. It is stated that the amount was given to 

Pawan Sikaria for a specific purpose but the accused has sought to defraud 

the complainant with an intention to misappropriate the same and as such 

the  accused  has  committed  the  criminal  breach  of  trust.  The  accused 

although  is  legally  bound  to  refund  him  his  payments  but  he  has 

intentionally not made the payments to the complainant and has duped 

him. 

2. Although the case was filed against Sri Pawan Sikaria and Sri Sunil 

Kathotia but after recording the initial statement of the complainant 

and his witnesses, summons was issued to the accused against the 

accused  Sri  Pawan  Sikaria  only  U/S  420I.P.C.  The  Accused 

thereafter entered appearance and after recording the evidence-

before-charge,  prima  facie  materials  U/S420  I.P.C.  were  found 

against him and accordingly the charge under the said section was 

framed against him. Particulars of offence U/S  420 I.P.C. were read 

over  and  explained  to  him to  which  he  pleaded  not  guilty  and 

claimed to be tried.

3. The defence story is of total denial.

 

4. During trail prosecution side examined two P.W.s. The statement of 

the accused is recorded U/S 313 Cr.P.C. The defence did not adduce 

any D.W.

5. I heard arguments for both sides and also perused the case record. 
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6. POINTS FOR DETERMINATION:-  

i.  Whether  on  23.05.2006  and  subsequent  thereto  the 

accused  cheated  Sri  Sushil  Kr.  Ajmera  by  dishonestly 

inducing him to deliver an amount of Rs.6 Lakhs to the 

accused and by not allotting a room for which the money 

was given and by not refunding him the said money?

DISCUSSION, DECISION AND REASONS THEREOF:-

7. P.W.1, the complainant of this case, Sri Sushil Kr. Ajmera, deposed in his 

evidence that the accused Pawan Kumar Sikaria is the trustee of Baijnath Sikaria 

Jan Kalyan Trust. He approached the accused for purchasing  the room No.304 in 

the  said  trust  and  the accused  agreed to  sale  the said  room  to  him for  a 

consideration of Rs.21,00,000/-, which was accepted by the complainant and he 

paid an amount of Rs.6 Lakhs through cheque and another Rs.6 Lakhs in cash to 

the accused as an advance payment. As the permission was not obtained by the 

accused hence no written agreement was entered into between the parties and 

the accused told him that he would obtain the permission soon and thereafter 

they would enter into an agreement. Thereafter the complainant had to go out of 

station for the treatment of his wife for two-three months and after coming back 

he came to know that the accused had sold the said room No.304, for which the 

complainant had made the advance payment, to someone else. The complainant 

then  asked  the  accused  to  return  his  money  that  he  has  received  as 

consideration from him but the accused did not return him his money for which 

the complainant made a complaint before the police. The accused then came to 

a settlement with him and prepared a settlement agreement exhibited as Exbt-1 

wherein  Exbt-1(2)  is  the  signature  of  the  complainant  and  Exbt-1(1)  is  the 

signature  of  the accused,  which he said  that  he  knows.  He  also  issued  two 

cheques amounting to 12 lakhs in total in favour of the complainant. Out of those 

two  cheques  he  deposited  one  cheque  in  the  bank  but  the  same  was 
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dishonoured for which the complainant filed a case under sec 138 N.I.Act being 

numbered as C.R. 3882/07 against the accused. The second cheque was also 

dishonoured upon presentation in bank. On being informed the accused told him 

that  he  would  repay him the amount  soon,  believing which  the  complainant 

waited for the payment and in the meantime the time limit for filing N.I.Act case 

against  the  accused  was  lapsed.  The  said  cheque  bearing  No.931503  dated 

09.07.2007 is produced and exhibited as Exbt-2 wherein the signature of the 

accused is exhibited as Exbt-2(1). The cheque return memo is exhibited as Exbt-

3 and the intimation letter by bank is exhibited as Exbt-4.

          In his cross-examination he has deposed that he does not know if  

there are other trustees of Baijnath Sikaria Jankalyan Trust and he knows 

only Pawan Sikaria as a trustee. He stated that Sunil Kathotia used to 

help him in his work as a friend. He stated that he does not remember on 

which date he approached the accused for the room or who accompanied 

him at  that  time.  He  stated  that  in  the  year  2006  or  2007  the  talk 

between him and the accused was initiated for the said room. He stated 

that he cannot say the date, time and place where he gave the Six lakhs 

rupees to the accused and he admitted that he did not take any money 

receipt from the accused for the said amount. He denied the fact that the 

adjacent room to room No.304 was handed over to Sunil Kathotia. He 

admitted that he did not file any document to show that he went out for 

treatment of his wife. He stated that Pawan Sikaria, O/C Dispur P.S., One 

Advocate namely Mr. Choudhury, Mr. Baid were present at the time of the 

compromise. He deposed that although he stated that he went out for the 

treatment of his wife but in para-5 of his complaint petition he has stated 

that  he went out  for business purpose. He deposed that he does not 

know if the police made any GD entry on the basis of his complaint made 

before the police. He deposed that the accused issued two cheques being 

numbered  cheque  No.  0931502  and  931503  out  of  their  settlement 

agreement. He denied the fact that he has not issued any notice to the 

accused for which the same is not exhibited in this case. He admitted that 

he has not made Baijnath Jan Kalyan Trust a party in this case and that 

he has not furnished any list of trustees in this case. He admitted that he 
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has not  submitted his  account  statement  in  this  case and that  in  his 

complaint petition he has stated that the cheque number 931503 was 

given to him during the pendency of complain case number 3882/07 U/S 

138  N.I.Act.  which  was  lodged  by  him  pertaining  to  cheque  number 

931502. He deposed that the settlement was entered in the year 2007 

but the instant case was filed in the year 2009 and he has not explained 

the  reason  of  delay  in  this  case.  He  admitted  that  in  the  settlement 

agreement it is mentioned that he has given one cheque to B.L.Sikaria. 

He denied that they forced the accused to enter into amicable settlement 

agreement and that he signed the same without reading the document. 

He  admitted  that  document-1  is  the  letter  sent  by  him to  B.L.Sikaria 

wherein he has signed as proprietor of Ajmera industries and in para-1 of 

the said letter it is mentioned that “This may be brought to your notice 

that the undersigned have entered into an agreement for sale with you 

for the intention of purchasing a room” and in para-3 of the said letter it  

is mentioned that “.....you have intentionally entered into the agreement 

with a person who in no way connected with our business firm...” and the 

complainant clarified that by saying another person he has stated about 

Sunil Kathotia. He admitted that Sunil Kathotia has also filed a complaint 

case  against  him  under  N.I.Act  for  an  amount  of  Rs.18,00,000/-  for 

cheque number 536168 dated 07.05.2007 but he stated that he has not 

issued  the said  cheque to  Sunil  Kathotia.  He also  admitted that  Sunil 

Kathotia has also filed a case being numbered as T.S. Case NO. 193/07. 

He denied that he has filed a false case against Pawan Sikaria.

 

8. P.W.2, Sri  Subhash Jain stated that the complainant is  his 

brother and the accused is the trustee of Baijnath Jan Kalyan trust. 

His brother gave Rs.12,00,000/- to the accused for the room No.304 

of Baijnath Jan Kalyan Trust. The said room was under construction 

for  which  the  adjacent  room  to  room  No.304  was  given  to  his 

brother.  His  bother  went  out  of  station  for  some days  and  after 

coming back he came to know that the said room was sold to some 
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other persons. Then his brother filed a complaint in the Dispur police 

station and the accused asked his bother not to lodge a case and 

agreed to give him two cheques. Accordingly the accused gave two 

cheques to his brother out of  which one cheque got bounced for 

which his brother lodged a case Under N.I.Act against the accused. 

The  other  cheque  also  got  dishonoured  on  presentation  but  the 

accused told his brother that he would make the payment believing 

which the time limit for filing a case under N.I.Act case got lapsed 

and as such his brother filed the instant case. His brother has neither 

got the amount nor the room.

              In his cross-examination he deposed that he does not 

know when the amount was given to the complainant by the accused 

and that he did not know why his brother went out of station and to 

whom the accused sold the room. He stated that he was not present 

in the police station and he does not know about the documents 

executed in police station.  

9. From the aforesaid materials on record it is evident that the 

present  case  is  revolving  round  the  cheque  no.931503  which  as 

alleged by the complainant  was given to him by the accused for 

refunding  him a  part  of  the  amount  that  was  received  from the 

complainant by the accused as an advance payment for the room 

No.304, which was later sold to someone else by the accused. The 

said cheque was dishonoured when presented for encashment for 

which the complainant intended to file a case under N.I.Act but the 

accused requested him not to file a case under N.I.Act by saying that 

he would return the amount, believing which the complainant waited 

for the payment but later on the complainant filed the present case 

as the accused neither return his money nor gave him the possession 

of the said room no.304 and also the time  limit for filing a case 
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under sec 138 N.I.Act was lapsed. Admittedly the complainant has 

not  submitted  any  document  to  show that  the  accused has  ever 

received any amount from him. The complainant has stated that he 

has  paid a  total  amount  of  Rs.12,00,000/-  to  the accused out of 

which  Rs.6,00,000/-  was  paid  in  cash  and  the  remaining 

Rs.6,00,000/- was paid in cheque but the complainant even failed to 

produce his account statement to show that the accused has ever 

received an amount of Rs.6,00,000/- from him vide any cheque. The 

complainant has stated that there was neither any agreement for 

sale between him and the accused nor did he receive any money 

receipt from the accused after paying an amount of Rs.6,00,000/- in 

cash to him. Even if  it  is  assumed that  due to  some reason the 

complainant has neither executed an agreement with the accused 

nor had he received any money receipt from the accused after giving 

him an amount of Rs.6,00,000/- but it is not understandable why the 

complainant to substantiate his claim, did not  produce his account 

statement  to  prove  that  the  accused  has  received  an  amount  of 

Rs.6,00,000/-  from him vide a  cheque,  when he could have very 

easily produced the same. In addition to the above, in his complaint 

petition  the  complainant  has  stated  that  the  accused,  during  the 

pendency of a case under sec 138 N.I.Act lodged against him by the 

complainant,  has  issued  the  cheque  no.931503  i.e.  the  present 

cheque-in-question but in his evidence the complainant stated that 

the accused has given him two cheques i.e. the present cheque and 

the  other  cheque  involved in  the  said  N.I.Act  case  amounting  to 

Rs.12,00,000/-  in  total  while  executing the settlement  agreement. 

Thus, it is seen that the complainant has made a self contradictory 

statement, which certainly creates doubt upon the prosecution story. 

The  accused  in  his  examination  U/S  313Cr.P.C.  stated  that  his 

signatures  were  obtained  forcefully  on  the  settlement  agreement 
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exhibited  as  Exbt-1.  Even  under  such  pleas  by  the  defence,  the 

complainant did not bother to adduce the evidence of the persons 

who put their signature on Exbt-1. Above all the cheque produced in 

the  instant  case  was  dated   09.07.2007  and  the  same  was 

dishonoured  on  11.07.2007  whereas  the  case  was  filed  on 

03.01.2009  i.e.  after  about  1  and  half  years  from  the  date  of 

dishonour of the cheque. Though the complainant has stated that 

after coming to know about the dishonour of the instant cheque, the 

accused told him to wait for some time as he intended to make the 

payment but admittedly there was a case U/S138 N.I.Act pending 

between the parties when the instant cheque was dishonoured. As 

such it is not believable that one would wait for so long believing the 

promise of a person, who on earlier occasion also did not make the 

payment of the amount which he was liable to pay. Thus,  from the 

conjoint perusal of the complainant petition, evidences on record and 

the exhibits it becomes very clear that the complainant could neither 

prove that the accused has ever entered into an agreement with the 

complainant  for  sale  of  room  no.304  nor  could  he  produce  any 

document to show that the accused has ever received any amount 

from him  or  that  the  instant  cheque  which  was  dishonoured  on 

presentation was issued against any liability on part of the accused.

 

10. In  view  of  the  aforesaid  discussions,  it  is  hold  that, 

prosecution has failed to prove the charges against the above-named 

accused persons and as such, he is acquitted from the charges of 

this case U/S  420 I.P.C. and set at liberty forthwith.

11. Accused  Sri  Pawan  Sikaria  is  acquitted  from  the 

charges of this case u/s 420 I.P.C. and set at liberty.
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12. The accused is directed to furnish fresh bail bonds U/S 437A 

Cr.P.C.and till then the bail bonds executed by the accused and their 

sureties are extended for next six months.

13. Judgment is pronounced in open court. Case is disposed on 

contest.

Given under my hand and seal of this Court on this the 29th   day of May, 

2017 at Kamrup(M).

                                     

     Judicial Magistrate 1  st   Class, Kamrup(M).  
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 A P P E N D I X.

1. Prosecution Witnesses  :-

    P.W.1: Sri Sushl Kr. Ajmera

    P.W.2: Sri Subhash Jain

    

   

2. PROSECUTION EXHIBITS:-  

 Exbt-1: Agreement dated 23.04.2007

 Exbt-2: Cheque No.931503

 Exbt-3: Return memo dated 11.07.2007.

 Exbt-4: Intimation letter from Bank.

3. DEFENCE WITNESSES:-  

      NONE

4. DEFENCE EXHIBITS :-  

       NONE.

                        Judicial Magistrate 1  st   class  , Kamrup(M).

 


