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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,KAMRUP (M)

                                       Case No. C.R. 2235 of 2014 u/s 138 of NI Act

                                                              Dr. Dhairjya Nath Bharaly 

                                                              S/O- Late M.K. Bharaly

                                                              Hatigaon, guwahati-38

                                                              Dist- Kamrup (M), Assam

                                                                          ………………….. Complainant

.

                                                                  Vs

1. Smti. Nalini Bora Sarma

                                                               W/O— Sri Lachit Sarma

                                                               R/O- Hatigaon, Guwahati-38

                                                               Dist- Kamrup(M), Assam

1. Sri Lachit Sarma

                                                               S/O- Late Loyo Ram Sarma

                                                                R/O- Diptola, Dakshinpat Satra

                                                                P.O.- Diptola, Tezpur

                                                               District- Sonitpur, Assam 

                                                            

                                                                          ……………………. Accused 

                           Present- Sri Nayanjyoti Choudhury, JMFC, Kamrup(M)

                           For the Complainant- Mr. B.N. Sharma,….Learned Advocate.
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                           For accused- Mr. H. Ahmed,….Learned Advocate 

                           Evidence recorded on—18-04-17 

                           Argument heard on- 16-05-17 

                           Judgment delivered on – 30-05-17

                                                                JUDGMENT

1. This is a case instituted under section 138 of the Negotiable
Instruments Act, 1881 alleging that the accused, Nalini Bora Sarma and 
Lachit  Sarma had issued one cheque in  favor  of  the complainant  Dr. 
Dhairjya Nath Bharaly which was dishonored due to insufficient funds in 
the account of the accused.

2. The brief fact giving rise to the institution of this complaint case is that 
the accused persons in August 2009 came to the residence of the 
complainant and approached him for rent and after their satisfaction they 
agreed to take the rent at the rate of Rs. 4500/- only per month with 
extra charges of electricity and water and accordingly on 01-09-09 the 
accused with his family came to his house and from that day they used 
to live in his house on the aforesaid rental basis. After January 2010 
accused did not pay the house rent as well as water and electricity 
charges amounting to Rs. 91,782/- only till 31-08-12 were due pending. 
The accused issued 3 cheque nos. 031301 dated 10-01-13 of Rs. 
20,000/- only, 031302 dated 20-02-13 of Rs. 30,000/- only and 031303 
dated 20-03-13 of Rs. 36,289/- only in his name on 04-12-12  and when 
he deposited the cheques in the bank all the 3 cheques were return back 
due to insufficient fund. After return of the cheque the complainant 
requested the accused to pay the said amount and on 09-11-13 the 
accused issued a cheque bearing no. 031320 of Rs. 86,289/- only of 
Indian Overseas Bank which was returned due to name differ and one 
another cheque no. 031304 of Rs. 86,289/- only issued on 30-01-14 was 
also returned due to insufficient fund. The complainant met the accused 
and told him about the return of the said cheques and asked to pay the 
rent and on 20-04-14 the accused issued a fresh cheque of his account 
no. 720630364 in his name bearing cheque no. 031305 of Rs. 86,289 of 
the Indian Bank, Beltola Branch, Kamrup (M) but when he deposited the 
same in his account in the State Bank of India, IIBM Branch 106691, the 
bank returned the said cheque with endorsement of insufficient fund. On 
19-07-14 the complainant issued a letter to the accused but the accused 
did not give any reply for which he again on 12-08-14 sent a registered 
notice through his advocate to pay the amount of Rs. 86,289/- only. But 
the accused did not pay any heed nor paid the said amount and as such 
the complainant lodged the case against the accused u/s 138 of The 
Negotiable Instruments Act, 1881.

3.  The accused were called upon to enter trial and upon their appearance 
the particulars of offence under section 138 of the Negotiable 
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Instruments Act,1881 was explained to him to which they pleaded not 
guilty and claimed to be tried.

4. The complainant adduced his evidence as PW 1 in support of his case 
whereas the accused did not adduce any witness in their defence.

5. The accused in their statement u/s 313 of Cr.P.C. stated that at that time 
they had been suffering from financial crisis but they gave the cheque to 
the complainant since he insisted but they told him to inform them 
before depositing the cheque in bank and complainant gave them 
assurance that he would inform before depositing the cheque in bank. At 
that time there was an operation of their daughter but the complainant 
cut electricity and water supply. The accused send their son before him 
requesting to continue water supply and electricity. The brother in law of 
complainant gave threatening to the accused no. 1 when her husband 
was not with her. At last having no alternative they shifted to another 
house. But the complainant resisted stating that they can’t leave without 
informing him. So they again shifted to complainant. The complainant 
again asked one cheque and the accused gave him one. But the accused 
told him not to deposit without giving them intimation. But the 
complainant deposited the cheque in bank. The accused stated that they 
have cleared the cheque amount to the complainant. There is no debt 
from their part towards the complainant. The accused stated that they 
received the demand notice.

6. I have heard the learned counsels appearing for the complainant and the 
accused. 

7. Upon hearing and on perusal of record I have framed the following points 
for determination in order to arrive at a definite finding as regards the 
dispute in this case-

1. Whether the accused issued the cheque for the discharge of any 
legally enforceable debt or liability towards the complainant?

2. Whether the cheque was dishonored for insufficient funds in the 
account of the accused?

3. Whether the accused  received the demand notice issued by the
complainant regarding the dishonor of the cheque?

4. Whether the accused has committed the offence under section
138 of the Negotiable Instruments Act,1881? 

8. I have carefully gone through the case record and perused the entire 
evidence on record both oral and documentary. I have heard and 
perused the arguments advanced and the submissions made by the 
learned advocate on behalf of the complainant and the learned advocate 
for the accused person. 

DISCUSSION, DECISIONS AND REASONS :-
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9. Point for determination no. 1:- Whether the accused issued the cheques   
for the discharge of any legally enforceable debt or liability towards the 
complainant:

10.  PW 1 Dr. Dhairjya Nath Bharaly in his evidence deposed that the accused 
were his tenant and their tenancy commences from 01-09-09 and after 
January 2010 the house rent including water and electricity charges 
became due Rs. 91,782/- only which wre not paid by the accused so a 
notice was send to the accused on 16-02-12 to accused no. 2 to pay the 
amount due pending. The notice was exhibited as Ext. I. PW 1 further 
deposed that on 05-09-12 in presence of witnesses the accused no. 2 
made an agreement that he would pay the house rent and would vacate 
the house on 31-10-12 but they continued to stay by saying this and that 
reason. A copy of that agreement was exhibited as Ext. 2. After several 
request the accused no. 1 issued three cheques in the name of the 
complainant but after their deposit in bank the cheques were dishonored 
due to insufficient fund. The PW 1 exhibited the cheques and the return 
memos as Ext. 3, 3(I), 4(I), 5, and 5(I). After the return of the cheques 
the accused were informed and they issued another cheque no. 031320 
of Rs. 86,289/- only of Indian Bank which was returned due to name 
differ and one another cheque no. 031304 dated 30-01-14 of Rs. 
86,289/- only of Indian Bank was issued by the accused which was also 
returned due to insufficient fund. The copies of the cheques were 
exhibited as Ext. 6 and 7. PW 1 deposed that when he informed the 
accused about that return the accused no. 1 issued cheque no. 031305 
of Rs. 86,289/- only of Indian Bank, Beltola Branch but when deposited 
the same was returned due to insufficient fund. The copy of the cheque 
was exhibited as Ext. 8 and the return memo as Ext. 8(I). Now Hon’ble 
Gujarat High Court in Harshad Manubhai Malabaiya Vs State of Gujarat 
[Crl. Misc Application No. 19938 of 2016] at para 22 observed that “…we 
hold that under Section 138 of the Act, it is only the drawer of the 
cheque who can be prosecuted. In the case on hand, admittedly, the 
appellant is not a drawer of the cheque and she has not signed the 
same. A copy of the cheque was brought to our notice, though it 
contains name of the appellant and her husband, the fact remains that 
her husband alone put his signature. In addition to the same, a bare 
reading of the complaint as also the affidavit of examination-in-chief of 
the complainant and a bare look at the cheque would show that the 
appellant has not signed the cheque.” So on considering the exhibited 
cheque it is seen that the accused no. 2 is not the drawer of the cheque, 
hence in my opinion the accused no. 2 cannot be held liable u/s 138 of 
the NI Act. Now On considering the Ext. 1 and 2 and the examination in 
chief of the PW 1 it is seen that the accused no. 2 was the tenant of the 
complainant with whom the agreement was executed (Ext. 2). The 
complainant has not exhibited any document adduce any evidence to 
show that the accused no. 1 would be vicariously liable towards the act 
of her husband i.e, accused no. 2 for any omission of rent arouse out of 
any tenancy with the complainant. So it cannot be held that the accused 
no. 1 has any debt or liability towards the complainant.
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11. Hence from the above discussions it is not held that the cheque was 
issued by the accused for the discharge of any legally enforceable debt 
or liability towards the complainant.

12.  DECISSION:-   The accused had not issued the cheque for the discharge 
of any legally enforceable debt or liability towards the complainant.

13. Point for determination no. 2:-   Whether the cheques were dishonoured 
for insufficient funds in the account of the accused?

14. The PW 1 exhibited the return memo as Ext. 8(I) wherein the reason for 
dishonor was stated as funds insufficient. 

15. The accused in their statement u/s 313 of Cr.P.C. stated that they have 
nothing to say. So considering the exhibited return memo and in absence 
of anything from the accused side in his defence it is held that the 
cheque was dishonored for insufficient funds in the account of the 
accused.

16. DECISION:-    It is held that the cheque was dishonored for insufficient 
funds in the account of the accused.

17. Point for determination no.3:- Whether the accused received the demand   
notice issued by the complainant regarding the dishonor of the cheques?

18. The PW 1 exhibited the demand notice which was marked as Ext 9,10 
and the postal receipt was exhibited as Ext. 11.     

19. In his examination u/s 313 of Cr.P.C. the accused stated that they had 
received the demand notice.  So considering the above it is held that the 
accused has duly received the legal notice.

20. DECISION  :-  The accused  received the demand notice issued by the 
complainant regarding the dishonor of the cheque.

21. Point for determination No.4:-  Whether the accused has committed the   
offence under section 138 of the Negotiable Instruments Act,1881?

22. The offence under section 138 is complete on the satisfaction of
certain conditions which are that the cheque has to be issued on the
account maintained by the accused and that the cheque has to be

issued for the discharge of a debt or liability. It is further provided
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that the said cheque has to be deposited within six months (three 
months) of its issuance or within its validity and that the notice regarding 
the dishonor of the cheque for insufficient funds ought to be given
within 30 days of the receipt of information regarding the dishonor.

23. In the instant case at hand it is not held that the cheque was issued for 
the discharge of any legally enforceable debt or liability towards the 
complainant by the accused. Though it is held that the cheque was 
dishonored due to insufficient fund in the account of the accused and the 
complainant issued legal notice within 30 days from the dishonor 
demanding the cheque amount from the accused within 15 days from 
the date of dishonor. It was also held that the accused received the 
demand notice. But to held a person guilty u/s 138 of The NI Act all the 
criteria of Section 138 of The NI Act has to be fulfilled. But in this case it 
was not held that the accused issued the cheques for the discharge of 
any legally enforceable debt or liability towards the complainant. 
Moreover the PW 1 in his cross examination himself admitted that he had 
received the cheque amount from the accused persons.

24. In view of the above discussion it is held that all the ingredients of the 
offence under section 138 of the Negotiable Instruments Act, 1881 are 
not  satisfied in  the instant  case and further  the complainant  has not 
satisfied all the requisites for the institution of the complaint; hence it is 
held  that  the  accused  Nalini  Bora  Sarma  and  Lachit  Sarma  has  not 
committed the offence under section 138 of the Negotiable Instruments 
Act, 1881.

25. DECISION  : The accused have not committed the offence under section 
138 of the Negotiable Instruments Act, 1881.

26. The accused Nalini Bora Sarma and Lachit Sarma are acquitted.
27. The bail bonds for Nalini Bora Sarma and Lachit Sarma shall be in force 

for six months.
28. The case is disposed of on contest under the following order,
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                                                     ORDER

On hearing the learned advocates for the complainant and the accused and in 
view of the discussions made above and the decisions reached in the foregoing 
points for determinations it is held that the accused Nalini Bora Sarma and 
Lachit Sarma have not committed an offence under section 138 of the 
Negotiable Instruments Act,1881 and as such Nalini Bora Sarma and Lachit 
Sarma are acquitted. The bail bonds for Nalini Bora Sarma and Lachit Sarma 
shall be in force for six months. The case is disposed of on contest. 

          Given under my hand and seal on this 30th day of May 2017 at Guwahati.

Dictated and typed by me,

           Nayanjyoti Choudhury                                Nayanjyoti Choudhury

Juducial Magistrate 1st Class                        Judicial Magistrate 1st Class

        Kamrup(M)                                                  Kamrup (M)

                                                

                                                

7



8

                                                APPENDIX

(A) Complainant Exhibits  :

                Ext.1- Notice

Ext.2- Agreement

Ext. 3, 3(I),4,4(I),5,5(I)- cheque and return memos

Ext. 6,7- Cheque

Ext.8,8(I)-  Cheque and Return memo

Ext. 9,10,11- Letter/notice, postal receipt

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

     Nil 

(D) Complainant Witness  :

                    PW 1- Dr. Dhairjya Nath Bharaly

(E) Defence Witness  :

Nil

(F) Court Witness  :

Nil 

                     ……………………………………………..
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