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JUDGMENT

1. This appeal is filed u/s 374(3) CrPC., by the appellant against 
the  judgment  and  order  dated  2/6/16  passed  by  learned  Judicial 
Magistrate, 1st Class, Kamrup (M) Guwahati in CR Case No.4190c/13 
u/s 138 of Negotiable Instruments Act ( in short ; the NI Act) whereby 
the  appellant  was  convicted  and  sentenced  to  undergo  simple 
imprisonment  for  6  months  and  further  to  pay  compensation  of 
Rs.6,00,000/-  only  in  default  of  payment  of  compensation,  simple 
imprisonment for another 2 months. 



2. The  case  of  the  appellant  briefly,  be  stated  that  the 
respondent on 
the request of the appellant, provided a loan of Rs.6,00,000/- only to 
him on 16/10/12 on the condition of repayment within a period of one 
year from the date of receipt of the same and in order to discharge of 
his liability towards 
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the respondent,  the appellant issued a cheque bearing no.366602 
dated  16/10/13  for  an  amount  of  Rs.6,00,000/-  only  but  the  said 
cheque  was  when  presented,  got  dishonoured  on  21/10/13. 
Accordingly,  the pleader's notice was sent to the appellant by the 
respondent by asking him payment of the said amount of the cheque 
within 15 days but inspite of receive of the said notice, the appellant 
failed to pay the amount and the respondent has filed the complaint 
case vide CR Case No.4190c/13 u/s 138 of NI Act in the court against 
the appellant. 

3. The learned trial court after taking cognizance of the offence 
u/s 138 of NI Act, issued summons to the appellant and accordingly, 
the  appellant  entered appearance in  the  court  and contested  the 
case of the respondent. After exmination of the witnesses of  both 
sides  and  hearing  of  the  parties,  learned  trial  court  passed  the 
impugned judgment and order dated 2/6/16, convicting the appellant 
u/s 138 of NI Act as stated above.

4. The appellant being highly aggrieved and dissatified with the 
aforesaid  judgment  and  order  passed  in  CR  Case  No.4190c/13, 
preferred the appeal on the grounds amongst other particularly, that 
learned  trial court committed manifest error of law in convicting the 
appellant  and  that  the  from  the  material  available  on  record,  it 
appears  that  whether  the  cheque  in  question,  is  issued  by  the 
appellant is a question of law in view of non exhibiting the signature 
of  the  appellant  and  undoubtedly,  the  cheque  in  question,  is 
belonged to the appellant but coming to the conclusion of the under 
presumption as provided u/s 139 of NI Act, and the appellant issued 
the cheque to discharge any legally enforceable debts, is bad in law 
and  that  learned  trial  court  absolutely  was  perversed  as  the 
complaint petiton does not mention the date from where the cause of 
action  of  the  complainant  arose  and  more  specifically,  the 



respondent did not make any paragraph and in absence of the same, 
the complaint cannot be at all, ready to its filing and as such, learned 
trial court committed manifest error for drawing presumption only to 
take cognizance of offence u/s 138 of NI Act and failed to read over 
the evidence on record by applying judicial mind and therefore, the 
impugned  judgment  and  order  dated  2/6/16  passed  in  CR  Case 
No.4190c/13 is liable to be set aside and quashed.    

5. I have heard learned counsel for the appellant as well as, the 
respondent and perused the material on case record. 

3

Point for determination :

6. The only point to be determined in the appeal is whether the 
learned trial  court committed gross error of  law while passing the 
impugned judgment and order ;

Decision and Reason Therefore :

7. Learned counsel for the appellant submitted that there is no 
such material to come to a conclusion that the appellant issued the 
cheque in  question,  without prove of  the case  by the  respondent 
inasmuch as, there is no ground to draw up a presumption u/s 139 of 
NI  Act  is   in confirmity with  the law and as  such,   the impugned 
judgment and order is laible to reversed and set aside. 

8. On  the  other  hand,  learned  counsel  for  the  respondent, 
submitted that since there is provision of law under NI Act to draw 
presumption in  the case of  dishonour of  the cheque,  learned trial 
court  rightly   drew  up  the  presumption  against  the  appellant  in 
absence of his rebuttel evidence and as such, there is no significant 
infoirmity in the impugned judgment and order passed by learned 
trial court and therefore,he urged to uphold the same. 

9. After  considering  the  rival  submissions  advanced  by  both 
sides,  perused the record.  It  appears  that  the respondent  alleged 
that  the  date  of  cause  of  action  in  the  complaint  petition  is  not 
mentioned and as such, there is no cause of action for the complaint 



case. On perusal of the record, it shows that although the notice was 
sent to the appellant on 25/10/13 by registerd post, it is not apparent 
that if the said notice was served upon the appellant. But it can be 
presumed that the notice was served upon the appellant on given 
address  since  there  is  no  prove  of  non  service  of  notice  to  the 
appellant by the respondent. After drawing presumption of service of 
notice, the days remains with the appellant till 17/11/13 for payment 
of the cheque amount to the respondent. If that is the last date of 
payment, it is found that the case was filed on 18/12/13 after arising 
of cause of action in the case u/s 138 of NI Act. Hence the such claim 
of the appellant has no legal force. 

10. The  appellant  does  not  rise  any  dispute  over  issue  of  the 
cheque in 
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question. But he disputes the amount of the cheque. In his statement 
recorded u/s 313 CrPC.,  the appellant raised such dispute that he 
obtained Rs.60,000/- from the respondent as a loan. The cheque was 
given blank as a security of the said loan. His claim is supported by 
DW1 Sanjay Baral. It is the evidence of DW1 that the appellant made 
entire amount with interest to the respondent. But the respondent 
denied  to  return  the  cheque  issued  as  a  security.  There  is  no 
documentary evidence to prove that the appellant paid Rs.60,000/- 
to the respondent already since it is a monetary transaction, one can 
expect that it was done by document and not orally. Hence the claim 
of  Rs.60,000/-  is  not  proved and thus,  the version of  DW1 in this 
respect, is not at all reliable. 

11. Even  as  the  cheque  was  admittedly  issued  as  security 
purpose, then, it can be said that the cheque was issued in discharge 
of debt of the appellant payable to the respondent. If there was no 
debt, there was no occasion for the appellant to issue the cheque. 
Thus it is held that the cheque in question was issued to discharge 
the debt to the respondent by the appellant. If the cheque was blank, 
the appellant thereby authorised the respondent under the law to fill 
it up. Moreover, it appears that the appellant does not deny issue of 
the cheque in question to the respondent. Hence there is no bar to 
draw presumption  u/s  139 of  NI  Act  since  the  appellant  failed  to 
prove otherwise. Any defect in prove of the cheque could not create 



any doubt over the issue of the cheque by the appellant since he 
admitted the same. Apart from that the evidence of PW1 Manoj Kalita 
stated that on approach by the appellant, he paid Rs.6,00,000/- to 
the  appellant  who  promised  to  return  it  within  one  year  from 
16/10/12 through a post dated cheque. He stated that the appellant 
handed over him the cheque no.366602 dated 16/10/13 vide Ext.1 
for Rs.6,00,000/- to him alongwith a promissory note vide Ext.3.  It 
appears that PW1 denied the return of money and amount of loan as 
Rs.60,000/- only as alleged by the appellant. The evidence of PW1 
shows  that  he  presented  the  cheque  to  his  bank  but  it  was 
dishonoured vide Ext.2 due to insufficient fund in the bank account of 
the appellant.   Thus it is clear that the appellant did not arranage 
the  money  to  honour  the  cheque  which  he  issued  tp  PW1.  So  it 
attracts the provisions u/s 138 of NI Act. So far as demand notice is 
concerned,  it  appears  from  the  record  that  there  is  no  dispute 
regarding address of the appellant. He never proved that the said 
notice  was  not  served upon  him.  Hence no  adverse  view can  be 
drawn up against the respondent.      
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12. Therefore, it is found that there is no infirmity in the impugned 
judgment and order passed by the learned trial court.  However,   it 
appears that if the appellant is put behind the bar, he will not able to 
repay the cheque amount and as such, the appellant needs to be 
given  scope  to  repay  the  amount  in  the  cheque.  The  cheque  in 
question, contains an amount of Rs.6,00,000/- only in favour of the 
respondent where the issue of cheque is not challenged.  In view of 
above, the order of simple imprisonment for 6 months is reduced to 2 
months and the amount of compensation is reduced to Rs.6,00,000/- 
only without interfering with other aspects of the impugned judgment 
and  order.  Accordingly,  the  impugned  judgment  and  order  is 
modified to the extent as stated above. 

13. In  the  result,  the  appeal  is  partly  allowed.   The  impugned 
judgment and order is modified to the extent as stated above. 
Send back the record to the learned trial court immediately.



14. Given under the hand and seal of this court on this 4th day of 
May, 2017.

Dictated and corrected by :

Shri C. Das,
Addl. Sessions Judge No.1         Addl. Sessions Judge No.1
   Kamrup (M) Guwahati   Kamrup (M) Guwahati  


