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JUDGMENT

1. This appeal is filed u/s 374(3) CrPC., by the appellant 
against the judgment and order dated 31/10/15 passed by learned 
Judicial  Magistrate,  1st  Class,  Kamrup  (M)  Guwahati  in  GR  Case 
No.2238/12 whereby, the appellant was convicted u/s 323 IPC and 
sentenced to undergo simple imprisonment for 15 days with fine of 
Rs.500/- only in default simple imprisonment for 8 days. 

2. The case of the appellant briefly, is that the respondent 
no.2 as the informant lodged an ejahar before the Officer-in-charge 



of  Bhangagarh  police  station,  alleging  inter-alia  that  on  9/3/12  at 
about  4-00  pm.,  when  he  was  returning  to  his  home  situated  at 
Tarunnagar, Bye-lane 
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no.8,  Guwahati,  some persons viz.  Sunil  Jha,  Smarjit  Jha @ Lalka, 
Lalia Kanta Jha, Amarjit Jha, Chunnu Jha,Sanjit Jha, Ravinder Jha and 
Ashok Jha had assaulted him and due to such assault, he sustained 
severe injuries on his face and head. It is also, alleged that his mobile 
phone was snatched away by them. 

3. Accordingly,  the  police  on  receiot  of  the  said  ejahar, 
registered the Bhangagarh PS. Case No.66/12 u/s 143/341/323 IPC 
and started the investigation.  At the end of  the investigation,  the 
police filed the charge-sheet against the accused persons named in 
the  ejahar  including  the  appellant,  to  stand  trial  in  the  court. 
Thereafter, learned trial court issued summons to the appellant along 
with  the  other  accused  persons.  Accordingly,  the  appellant  as 
accused along with other accused entered appearance in the court. 
During the trial, the prosecution examined as many as, 6 witnesses 
including the doctor  and the Investigating officer  of  the case.  On 
conclusion  of  the  trial,  the  accused/  appellant  alongwith  other 
accused  examined  u/s  313  CrPC.  The  accused/  appellant  did  not 
examine any witness in defence. After hearing the argument of both 
sides, learned trial court recorded the impugned judgment and order, 
convicting the accused/ appellant as stated above. 

4. The appellant  being highly  aggrieved and dissatisfied 
with the aforesaid judgment and order dated 31/10/15, prefers this 
appeal on the ground as stated in the memo of appeal particularly 
that learned trial court committed manifest error of law in convicting 
the appellant u/s 323 IPC and that from the materials available on 
record, it clearly appears that there is absolutely no ingredients for 
constituting  the  offence  u/s  323  IPC  and  as  such,  convicting  the 
appellant  thereunder  is  highly  illegal  and  that  the  impugned 
judgment and order is bad in law and is absolutely perversed and 
that learned trial court failed to consider the material discrepency in 
the own statement of the victim/PW1 inasmuch as, PW1 stated in his 
statement u/s 161 CrPC., that the appellant threatened to kill  him 
however, nowhere in the statement u/s 164 CrPC as well as, in the 



deposition,  PW1  ever  stated  that  such  threat  was  given  by  the 
appellant and as such, bare perusal of the statement and deposition 
of the victim, it appears the alleged incident happened at about 4 
pm., on 9/3/12 and the victim made his mind and thereafter, filed the 
FIR  on  next  day  on  10/3/12  after  managing  all  the  evidences 
however, without considering this aspect of the matter, learned 

3

trial  court  convicted  the  appellant  and  that  the  victim  did  not 
mention the names of any witness in his FIR nor he disclosed any 
name of the witnesses to the I/O, while recording his statement u/s 
161  CrPC.,  and  all  the  witnesses  deposed  in  the  court  were  all 
managed and that the conviction cannot be based on testimony of 
PW1, 3 and 4 as they are not independent witnesses and because 
the prosecution failed to prove the case beyond all reasonable doubt 
that there was any assault on the victim by the accused persons as 
PW2 stated that the accused/ appellant only confined the victim and 
not assaulted him and that the appellant was identifiable cannot be a 
ground to convict him and that PW1 stated in his deposition that he 
lost his teeth and sustained injury on his forehead  but the medical 
evidence and the I/O did not support the same and that the evidence 
of PW6 cannot be relied upon since he did not examine the victim 
medically nor prepared Ext.5 inasmuch as, the injury report does not 
suggest any injury and as such, conviction of the appellant is highly 
unjustified,  without  cogent  evidence  and  without  appropriate 
evolution ofmaterial evidence and so, the impugned judgment and 
order is liable to be set aside. 

5. I have heard learned counsel for the appellant and the 
respondents  and  perused  the  record  including  the  impugned 
judgment and order passed by  learned trial court.  

Point for Determination :

6. Whether the learned trial court committed error of law 
in passing the impugned judgment and order ;

Decision and Reason Therefore :

7. Learned counsel  for  the appellant  submitted that  the 



evidence on record does not show that the appellant took part in 
assaulting  the  victim  but  it  is  clear  from  the  evidence  that  the 
appellant only confined the victim and other accused caused physical 
assault  to  the  victim however,  learned trial  court  acquitted  other 
accused persons from the charge of the case while convicting the 
appellant  illegally.  He  submitted  that  entire  evidence  of  the 
prosecution  witnesses  is  full  of  discrepencies  and  there  is  no 
consistency  with each other which therefore, creates serious doubt 
on the reliability of  the witnesses. Hence he urged to  acquit  the 
appellant. 
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8. Per  contra,  learned  counsel  for  the  respondent  no.2 
submitted that the case of the prosecution is fully proved without any 
shadowof doubt and as such learned trial court rightly convicted the 
appellant. He submitted that since there is material discrepencies in 
the  evidence  of  the  prosecution  witnesses  and  as  such,  other 
accused persons were acquitted by learned trial court. Hence there is 
no absolute necessary to interefre with the finding of the learned trial 
court.  Leanred Addl.  Public Prosecutor submitted in support of the 
decision of leanred trial court. 

9. On perusal of the record, it appears that there were all 
together eight accused in the case. All of them were named in the 
FIR vide Ext.1 lodged by the PW1 Bachha Jha who is the sole victim of 
the alleged occurrence. In the evidence, PW1 stated that the accused 
persons assaulted him since he deposed in  a case in  Bihar.  They 
also ,threatened him to take his life.  He in the cross-examination, 
admitted that he did not mention the name of the witness in Ext.1. 
Mere lapse to mention the names of the witnesses in Ext.1 is not 
fatal since the FIR is not the encyclopedia of the prosecution case. He 
denied that the fateful day was 'holi'  festival as suggested by the 
defence. 

10. Thus the evidence of PW1 shows that all the accused 
person assaulted him physically. The version of PW2 Anil Jha who is 
the step brother of PW1, discloses that on the fateful day, when PW1 
was confined by the accused/ appellant and the accused Rabinder 
Jha while other co-accused assaulted PW1 by kicks and punches etc. 



So, from the evidence of PW2 it is clear that the appellant did not 
take part in physical assault to PW1 which deviates from the version 
of PW1. The evidence of PW3 Smti. Tara Devi is that the fateful day 
was holi festival. She stated that the appellant led some persons and 
assaulted PW1 physically by all. Thus she supports the claim of PW1. 
The version of PW4 Ram Bhagat Rai is that on the fateful day, the 
appellant along with 7/8 persons, assaulted PW1 physically.  All PW2, 
3 and 4 are eye witnesses of the alleged occurrence. Thus except 
minor  discrepencies  from  the  evidence  of  PW2,  other  witnesses 
corroborates  the  claim  of  PW1.  However,  PW3  and  4  could  not 
implicate  other  co-accused  persons  in  the  alleged  occurrence 
specifiaclly. But the name of the appellant comes from mouth of all 
witnesses.  Thus  participation  of  the  appellant  in  the  occurrence 
cannot be ruled out. Even if the version of PW2 is not accepted as 
reliable  version since he is  related to PW1, there is  no ground to 
disbelieve the  
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version of the other witnesses.  They clearly stated that about active 
role of the appellant in beating the victim with the aid other persons 
to cause hurt the victim without prior any provocation. 

11. Further the medical evidence of PW6 Dr. Mahibul Islam 
shows that as per contents of the  injury report vide Ext.5 of PW1, the 
nature of injury is simple which may be caused by blunt weapon and 
as no bleeding was occurred and it is difficult  to say whether the 
injury was received from any assault.  Ext.5 does not disclose any 
visible injury on the person of PW1. PW6 admitted that he did not 
examine  PW1.  But  that  does  not  affet  the  credibility  of  medical 
evidence.  Thus, what appears from the medical evidence that PW1 
sustained some injury on his person without any bleeding. 

12. All  the  witnesses  categorically  disclose  regarding 
involvement of  the appellant to beat PW1 on the fateful  day with 
other  persons.  PW1  and  2  implicated  other  co-accused  in  the 
occurrence,  but  PW3 and 4  could  not  make it  clear  if  they  were 
involved with  the  appellant.  There  is  no ground to  disbelieve  the 
version  of  PW3  and  4  who  supports  the  claim of  PW1  regarding 
involvement of  the appellant.  It  is  correct to say that  it  was 'holi 
festival on the fateful day. Nowhere in the evidence, it makes clear 



that the face of the assailants was covered by colour of holi. Hence 
identity  of  the  appellant  cannot  be  disputed.  Moreover,  from the 
cross-examination of the I/O, it appears that there was land dispute 
between the parties. PW1 also, indicated the same by revealing that 
due to his making deposition in a case in Bihar, the occurrence took 
place.  Hence it can easily be said that the parties are known to each 
other prior to the occurrence. 

13. The  case  was  proceeded  against  the  appellant  and 
other u/s 143/323/341 IPC.  The evidence on record does not disclose 
any material regarding the creation of unlawful assembly where the 
appellant was a member of such unlawful assembly to use criminal 
force  although  there  appears  more  than  5  persons  with  the 
appellant.  But  there  is  absence  of  intention  of  such  assembly  to 
prosecute common object. Thus there is lack of sufficient material in 
the evidence to implicate the appellant in the offence u/s 143 IPC. It 
can be said that the incident was a street fight between the sides. 
Apart from that the evidence of PW1 shows that he was confined by 
the  appellant  with  Rabinder  Jha.  But  the  said  evidence  is 
corroborated by PW3 and 4. Hence due to lack of consistency in the 
evidence of the witnesses, 
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there is doubt that if the appellant was involved in the offence u/s 
341 IPC. Thus from the above evidence on record, it appears that the 
learned  court  rightly  convicted  the  appellant  u/s  323  IPC  while 
acquitting other co-accused persons. 

14. After  considering  the  medical  evidence,  it  becomes 
clear that the victim did not suffer any serious injury to his person. 
So, the sentence partof the impugned judgment and order requires 
to be interefred with. Therefore, impossing only fine u/s 323 IPC., to 
the appellant would meet the ends of justice. There is no need to 
impose  the  corporal  punishment  to  the  appellant.  Hence  the 
appellant is needless to undergo simple imprisonment for 15 days as 
held  by  learned  trial  court.  Accordingly,  the  sentence part  of  the 
impugned judgment and order of the learned trial court is modified 
only to the extent of imposing of fine of Rs.500/- only i/s 8 days of 
simple imprisonment to the appellant. 



15. in  the  result,  the  appeal  is  partly  allowed.  The 
impugned judgment and order is modified to pay fine only of Rs.500/- 
u/s 323 IPC by the appellant as mentioned above.  Send back the 
record to learned trial court. 

16. Given under the hand and seal of this court on this 5th 
day of May, 2017. 

Dictated and corrected by :

Shri C. Das,
Addl. Sessions Judge No.1,         Addl. Sessions Judge No.1
   Kamrup (M) Guwahati              Kamrup (M) Guwahati


