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Having stood for consideration to this day, the court delivered 
the following judgment :

JUDGMENT

1. This appeal is preferred by the appellants u/s 96 of CPC 
agaginst  the  judgment  and  decree  dated  5/1/16  and  12/1/16 
respectively, by the learned Civil Judge No.2 Kamrup (M) Guwahati in 



TS No.135/10. 

2. The  case  of  the  appellants  briefly,  is  that  the 
respondents as 
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plaintiffs,  filed the TS No.135/10 for  declaration of  right,  title  and 
interest in respect of suit land and the building standing thereon as 
described in schedules-B and C to the plaint, and for recovery of khas 
possession  along  with  cancellation  of  sale  deed  with  permanent 
injunction and cost. It  is stated that in the year 1978, the plaintiff 
no.1 married Smti. Geetanjali Gogoi. But they divorced in the year 
1995  due  to  her  involvement  in  adultery.  It  is  stated  that   the 
schedule-A  land  was  purchased  by  the  plaintiff  no.1  from  one 
Surendra  Nath  Medhi  by  registered  sale  deed  in  1983  and 
accordingly, construcded boundary wall. The said land was entrusted 
to  lookafter  by  the  defendant  no.2  who  is  the  brother  of  Smti. 
Geetanjali Gogoi due to busy in work , asked to the defendant no.2 to 
prepare  a  power  of  attorney.  In  the  year  2008,  the  plaintiff  no.1 
transferred the schedule-B land by a regsitered sale deed  in favour 
of  the plaintiff  no.3 for valuable consideration and transferred the 
schedule-C land to the plaintiff no.2, his wife by another registered 
sale deed. The plaintiffs stated that intially there was cordial relation 
existed  between  the  plaintiff  no.1  with  the  defendants  but 
subsequently,  after  divorce  with  Smti.  Geetanjali  Gogoi,  the 
relationship  became  strained  between  them even  the  defendants 
started to threaten the plaintiff  no.1 to commit dire consequences 
and  mischief  to  schedule-A  land  and  as  such,  the  plaintiff  no.1 
compelled  to  revoke power  of  attorney executed in  favour  of  the 
defendant no.2. But  later on, it  was found that the said power of 
attorney was manipulated tactfully by inserting term of sale therein 
by the defendants. On 4/12/09 the defendants along with their men 
attempted to trespass over the schedule-B and C land which was 
informed  to  the  police.  Again  on  14/5/10,  at  about  2  pm.,  the 
defendants with some hired goons, trespassed into the suit land and 
thereby, dispossessed the plaintiff no.1. Hence the suit was filed by 
the plaintiffs. 

3. The defendants contested the suit of the plaintiffs by 
filing written statement. The defendants first, assailed the case of the 



plaintiffs by contending inter-alia that there is no cause of action in 
the suit, the suit is not maintainable, the suit is barred by limitation, 
the suit is bad for non-joinder of parties. The defendants denied the 
case of the plaintiffs. The defendants denied the fact that the plaintiff 
no.1 transferred the schedule-B and C land to the plaintiff no.2 and 3 
by registered sale deeds since at the relevent time, the plaintiff no.1 
was in United Kingdom and alleged that the power of attorney was 
executed by the plaintiff no.1 in favour of the defendant no.2 on his 
own, by conferring power of sale to him.  It is stated that the 
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defendant no.2 and 3 being power of attorney-holders of the plaintiff 
no.1,  after  obtaining  no  objection  certificate  for  construction  of 
building, bult a building thereon by investing huge amount with the 
assurance of reimbursement of expenses of such construction of the 
building,  by the plaintiff  no.1  and accordingly,  obtained electricity 
connection in the name of the plaintiff no.1 and letting it out to some 
tenants. The  defendant no.2 and 3 are in possession of the suit land 
and building standing thereon since the date of execution of power of 
attorney till the suit land  was transferred to the defendant no.1 vide 
a  registered  sale  deed  dated  19/8/09.  The  defendants  denied 
trespassing  into  the  suit  land.  Lastly,  the  defendants  prayed  to 
dismiss the suit. 

4. In the light of the pleadings of the parties, learned trial 
court framed the following issues for adjudication of the suit ;

ISSUES

1] Whether there is cause of action for the suit?
2] Whether the suit is maintainable ?
3] Whether the suit is barred by limitation ?
4]  Whether  the  plaintiff  no.1  and  2  have  right,  title  and 

interest over    the schedule-C land and the plaintiff no.3 has right, 
title and interest   over schedule- B land ?

5] Whether the plaintiff no.1 at the time of execution of the 
sale deed  no.3468/08 and sale deed no.3469/08 dated 29/2/08, 
was in London ?

6] Whether the registered sale deed no.9741/09 dated 19/8/09 



    executed by the defendant no.2 and 3 in favour of the 
defendant     no.1 in respect of schedule- A land is illegal, void 
and liable to be    cancelled ?

7]  Whether  the  defendant  no.2  and  3  and  after  them,  the 
defendant    no.3 has been possessing the schedule-A land since 
29/10/87 on the    strength of power of attorney deed no.3021/87 
dated 29/10/87 ?

8] Whether the plaintiff no.1 and 2 are entitled to recovery of 
khas      possession of the schedule-C land with the building 
standing thereon  and the plaintiff no.3 is entitled to recover khas 
possession of    schedule-B land ?

9] Whether the plaintiffs are entitled to a decree as prayed for 
or to      what other relief(s), the parties are entitled ? 
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5. During the trial of the suit,both the parties adduced oral 
and documentary  evidence to  substantiate their  respective cases. 
After hearing the argument of the parties, learned trial court passed 
the  impugned  judgment  and  decree  in  favour  of  the  plaintiffs/ 
respondents. 

6. Being  highly  aggrived  by  and  dissatified  with  the 
judgment  and  decree  dated  5/1/16  passed  in  TS  No.135/10  by 
learned trial court, the defendants/ appellants preferred this appeal 
on the grounds as stated in the memo which contains particularly, 
that learned trial court failed to appriciate the evidence on record in 
proper prospective and that as against the execution and regsitration 
of  the  registered  sale  deed  no.3468/08  (Ext.17)  and  no.3469/08 
(Ext.17),  both dated 29/2/08, the plaintiff/  respondent no.1 was in 
London on that day and as such, the plaintiff/ respondent no.1 never 
executed  the  said  two  sale  deeds  and  the  plaintiffs/  respondents 
without leave, relied the documents vide Ext.19(1) and (2), Ext.20, 
23  and  24  series  but  the  respondent  no.1  as  PW1  in  his  cross-
examination,  admitted  that  the  docuements  were  not  even 
mentioned  in  the  plaint,  however,  learned  trial  court  came  to  a 
finding that  Ext.19 and 21 being newspaper and passport,  so the 
same cannot be swept away and failed to differentiate admissibility 
of  the  said  documents  and its  mood of  proof  and considered the 
same  and  decided  the  issue  no.5  in  favour  of  the  plaintiffs/ 
respondents  wrongly  and  that  in  cross-examination,   PW1 stated 



that PW2 identified him at the time of execution of Ext.17 and 18 to 
which PW2 denied itin his cross-examination but learned trial court 
held that no suspicious circumstancces could be made out by the 
defendants/ appellants in the issue no.5 which is perversed and that 
the  singatures  of  the  plaintiff  no.1  in  Ext.17  and 18 are  in  block 
letters contrary to  his signatures in the plaint and other documents 
and in cross-examination, the plaintiff no.1 and PW1 admitted that he 
usually signs in block letters but to effect no averment is made in the 
pleadings  and  even  then,  learned  trail  court  considered  the 
signatures of PW1 as genuine which is wrong and that the appellants 
being fully aware that PW1 did not execute Ext.17 and 18 and as 
such, filed the petitition no.2345/13, praying for expert opinion as 
regards to the signatures of PW1 in Ext.17 and 18 but learned trial 
court rejected the same, holding that there is no necessity for expert 
opinion as there is substantive material on record and as such, the it 
is  wrong and perverse  inasmuch as,  there  is  no explanation  with 
regard to his signatures on the Ext.17 and 18 being something usual 
compared to his other admitted signatures giving a basis of suspicion 
of proper execution of Ext.17 and 18  
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and that in the cross-examination, PW2 admitted admitted that the 
signatures of PW1 in Ext.17 and 18 with the plaint are not same and 
he  could  not  show  any  documents  on  record,  having  similar 
signatures as that of Ext.17 and 18 but learned trial court without 
giving  his  own  opinion  thereof,  simply  rejected  the  aforesaid 
petitition  which  learned  trial  cannot  do  and   that  in  the  cross-
examination, PW2 stated that in 2008 after purchase of the land, he 
raised thatched house and chowkidar Ranjit Boro started to live but 
the said chowkidar was not called for as a witness and further PW3, 
the  caretaker  of  PW1,  started  to  reside  on  the  suit  land  since 
November, 2008 and the sale transactions was shown to be over in 
February,  2008  vide  Ext.17  and  18  however,  in  the  cross-
examination, the version of PW3 that in the year 2009, he came to 
know that PW2 purchased land which is totally unbelievable. In fact, 
the  registered  sale  deed no.9741/09 dated  19/8/09 vide  Ext.B  by 
which the defendant/ appellant no.2 and 3 as the attorney-holders of 
the plaintiff  no.1 sold the suit land to the defendant/ appellant no.1 
and  having  came  to  know  of  such  transactions  by  the  plaintiff/ 
respondent  no.3  on  4/12/09,  Ext.17  and  18  were  executed 



fraudulently which is supported by PW3 on the ground that he came 
to know only in 2009 that PW2 purchased the land and thus it is a 
suspicious  circumstancces  which  learned  trial  court  failed  to 
appriciate.

7. And  that  learned  trail  court  while  deciding  the  issue 
no.6,  failed  to  extricate  the  vital  point  and  gave  its  finding 
intentionally in favour of the plaintiffs by trampling the evidencem by 
holding that burden shifts to the defendants/ appellants to show that 
Ext.26/  Ext.A  is  above  suspicion  as  the  oral  evidence  of  the 
defendants/ appellants shows that all  along the custody of Ext.26/ 
Ext.A was with the defendants/ appellants and beyond reach of the 
plaintiffs/ respondents after its execution by PW1 which is wrong as 
in the cross-examination, PW1 stated that he could not remember if 
the Ext.A was blank or typed written at the time of execution and 
under  such  circumstancces,  the  authority  given  to  the  defendant 
no.2 and 3 and alleged manipulation of Ext.A is baseless inasmuch 
as, PW1 himself was unaware what was written at the time of signing 
Ext.A and learned trial  court  ought  to have examined through an 
expert  whether  the  words  'sale'  was  erased  in  Ext.A  before 
presuming that the word 'sale' was introduced subsequently by the 
defendants/ appellants due to lack of endorsement of the regsitering 
officer and that  learned trial  court held that no consideration was 
paid to the plaintiff no.1 in  respect of sale vide deed no.9741/09 on 
the strength of 
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Ext.26/Ext-A and  so, no title passed to the defendant no.1/ appellant 
no.1 which is totally wrong finding inasmuch as, learned trail court 
relied the decision reported in (2011) 6 SCC 555 and held that such 
practice  is  confined  to  Bihar  only  and  on  the  execution  and 
regsitration of sale deed, the same would be completed even if the 
sale price was not paid and whereas theres is specific pleadings of 
the defendants/ appellants that the plaintiff/ respondent no.1 allowed 
to  construct  the  RCC  building  on  the  assurance  that  he  would 
reimburse the cost of the construction.

8.  And that the learned trial court failed to discuss the 
evidence  on  record  while  deciding  the  issue  no.7  regarding 
possession  of  the  defendants/  appellants  and  that  the  plai/ 



respondents pleaded that the plaintiff no.1 inducted various tenants 
into the RCC building on the suit land but PW1 failed to bring any of 
the tenants as witness and such failure shows that he failed to prove 
his possession over the suit land but learned trial court simply held 
that the plaintiffs having been successful in proving their  claim of 
their title and the defendants were instrumental in possessing the 
plaintiffs  from the suit  property is believable on preponderance of 
probability  as  FIR  was  lodged  by  the  plaintiffs  is  totally  a  wrong 
finding and as such, the impugned judgment and decree is  liable to 
be set aside. 

9. I have heard learned counsel for the appellants and the 
respondents as well and perused the impugned judgment and decree 
with the record.  After considering the rival contentions, the following 
points are taken up for determination in the appeal. 

Point no.1 -  Whether the respondents have right,  title and 
interest over the schedule suit land ?

Point no.2 – Whether  the registered sale deed no.9741/09 
dated 19/8/09 executed by appellant  no.2  and 3 in  favour of  the 
appellant no.1 in respect of schedule-A land is  illegal, void and liable 
to be cancelled ?

Point no.3 – Whether the respondent no.1 was in London at 
the time of execution of sale deed no.3468/08 and no.3469/08 dated 
29/2/08 ?

10. Learned counsel for the appellants submitted that the 
learned trial court held a perversed findings in the issue no.3, 4 and 
5 and as such, the impugned judgment and decree is liable to be set 
aside. He  submitted that the respondent no.1 himself executed the 
power of attorney in favour of the 
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appellant  no.  2  and  3  to  sale  the  suitland  and  develope  it  and 
accordingly,  the  appellants  constructed  a  building  thereon  by 
spending  huge  amount  which  the  respondent  no.1  agreed  to 
defrayed and subsequently,  adjusted towards the consideration of 
sale of the land to the appellant no.1 inasmuch as, the respondent 
no.1 never said that he did not recieve the consideration amount 



ofsale by way of power of attorney-holders without any any express 
revocation of  the same.   He submitted that  the appellants  are in 
absolute possession of the suit land on the strength of the sale but 
that aspect was not considered by the learned trial court.  He further 
submitted that the signatures in two sale deed vide Ext.17 and 18 of 
the respondent no.1 are highly doubtful since no person ordinarily 
signed in block letters but the actual fact is that the respondent no.1 
never executed the said sale deeds as he was in London but learned 
trial court held it wrongly neither took the expert opinion to prove the 
said signatures. 

11. Learned  counsel  for  the  appellants  submitted  that 
alleged  manipulation  in  the   Ext.A  is  totally  baseless  since  the 
respondent no.1 in his evidence, admitted that he did not remember 
the contents in Ext.A. He submitted that since there was word 'sale' 
existed in the power of attorney, without any fraud being played and 
proved,  the  appellants  had  acted  in  conformity  with  law and  the 
appellants  were not  aware of  the execution of  sale  deeds by the 
respondent no.1 and sold the land accordingly to the appellant no.1 
and as such,  the sale of the suit land to the appellant no.1 by the 
regsitered sale deed is valid in the eye of law and u/s 208 of Contract 
Act. 

12. He relied the decision reported in  (2016) 3 SCC 296 

Kasthuri Radhakrishnan & ors.  vs. M. Chinniyan & anr., where it 
was held that the law relating to power of attorney is governed by 
the provisions of the Power of Attorney Act, 1982. It is well settled 
therein that an agent acting under a power of attorney always acts, 
as  a  general  rule,  in  the  name  of  his  principal.  Any  document 
executed or  thing done by an agent  on the strength of  power of 
attorney  is  as  effective  as  if  executed  or  done  in  the  name  of 
principal  i.e.  by the principal  himself.  An agent,  therefore,  always 
acts on behalf of  the principal and excercises only those powers, 
which are given to him in the power of attorney by  the principal. Any 
act or thing done by the agent on the strength of power of attorney is 
therefore, never construed or/and  treated to have been done by the 
agent in his personal capacity so as to create any right in his favour 
but is always construed as having done by the principal 
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himself. An agent, therefore, never gets any personal benefit of any 
nature. 

13. Per  contra,  learned  counsel  for  the  respondents 
submitted that the appellants no.2 and 3 are originally the power of 
attorney-holders of the respondent no.1 and came into the picture to 
act  on  his  behalf  in  respect  of  his  property  in  question.  But  the 
appellant no. 2 and 3 by playing fruad, inserted the word 'sale' in the 
power of attorney, sold out the suit property to the appellant no.1 
who is the wife of the appellant no.3 for their personal gain even not 
paying the consideration money to the principal. Therefore, such sale 
is  illegal  and  has  no  force  in  the  eye  of  law  and  is  liable  to  be 
cancelled. He submitted that the appellants were the relatives of the 
ex-wife  of  the  respondent  no.1  after  divorce  between  them,  the 
relationship with the appellants with the appellants became strained. 
Taking  advantage  of  it,  the  appellants  fraudulently  sold  and 
transferred the suit land in their own. He submitted that once the 
principal of the power of attorney does something which the agent 
was allowed to do without revoking it, then it amounts to presume 
that the said power is revoked and hence, the agent cannot act upon 
on the strength of  power of attorney-holder.  Since the respondent 
no.1 being the principal, executed two sale deeds in favour of the 
respondent no.2 and 3 prior to transfer effected by the agents, the 
subsequent sale deed does not have legal force in the eye of law. 

14. Learned counsel for the respondents further submitted 
that the power of attorney was executed  to the appellants since the 
respondent no.1 went to United Kingdom for work and the appellants 
were his relatives from his ex-wife to look after his landed property 
where  he  constructed  a  building.  But  the  appellants  by  playing 
fraudulent  means,  manipulating  the  said  power  of  attorney  by 
inseerting the word 'sale'  therein  and sold  and executed the sale 
deed  in  favour  wife  of  the  appellant  no.3  inasmuch  as,  the 
consideration money was not paid the principal even it accepted that 
there was intention of sale of the principal, the said transaction is 
invild  for  non payment  of  the  consideration  to  the  principal.  It  is 
submitted that it is the plea of the appellants that the respondent 
no.1  was  not  executed  the  said  two   sale  deeds  in  favour  of 
respondent no.2 and 3 since he was in London and as such, the rebut 



such plea, the respondent no.1 produced some documents to prove 
his presence and genuiness of the such transactions and when the 
princial sold the land in question, it amounts to revokation of power 
of attorney without need of obtaining consent of the agents u/s 207 
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of  Contract  Act.   He  submitted  that  there  is  no  illegality  in  the 
impugned  judgment  and  decree  and  as  such,  it  requires  no 
interference.   

15. He relied the decisions reported in  (2010) 8 SCC 383 

Meghmala & ors vs. G. Narasimha Reddy & ors. wherein, it was 
held that fraud is an intrisic collateral act and fraud of an egregious 
nature would vitiate the most solemn proceedings of court of justice; 
Once fraud is proved, all advantages gained by playing can be taken 

away. It was held in (2004) 9 SCC 468 Krishna Mohan Kul @ Nani 

vs.  Pratima    Maity  &  ors. that  when  a  person  is  a  fiduciary 
relationship  with  another  and  latter  is  in  a  position  to  active 
confidence  the  burden  of  proving  the  absence  of  fraud, 
misrepresentation  or  undue  influence  is  upon  the  person  in  the 
dominating position and he has to prove that there was fair play in 
the  transaction,  in  other  words  the  transaction  is  genuine  and 
bonafide. 

16. Further reliance is placed on the decision reported in 

(2011) 2 NEJ (SCN) 24-C which held that power of attorney and 
right of the principal to act on his own ; even after execution of a 
power of attorney the principal can act independently and does not 
have to take the consent of the attorney.  The attorney is after all 
only  an  agent  of  the  principal.  Even  after  executing  a  power  of 

attorney  the  principal  can  act  on  his  own  as  held  in  Deb Ratan 

Biswas & ors,. vs. Most. Anand Moyi Devi & ors. in Civil Appeal 
No.2728/06 decided on 15/4/11. 

17. After considering the rival submissions from the parties 
and taking note of above law, the record is perused. It appears that 
there is no dispute that the respondent no.1 originally purchased the 
suit property by a sale deed. Thus it  cannot be disputed that the 



respondent no.1 is the absolute owner of the suit land. Further it is 
not denial that the first wife of the respondent no.1 was divorced and 
the appellants came into contact with the respondent no.1 by his ex-
wife.   After  divorce,  one  cannot  expect  the  relationship  normally, 
cordial between the appellants with the respondent no.1. Thus, it can 
be accepted that the relationship between the appellants with the 
respondent no.1 at the relevant time of the execution of sale deeds 
from either parties except the power of attorney, was not good.  

18. It appears that power of attorney was executed before 
divorce of his first wife. In view of the matter, the appellant no.2 and 
3 are 
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the agents of the respondent no.1 in respect of the suit land. The 
appellants came to possession of the suit land by way of the power of 
attorney executed in their favour. Thus if the power of attorney is 
revoked, the appellants cannot claim possession over the suit land. 
But in this case the matter of dispute is different. The agents are 
challenging the act of the principal of the power of attorney.  Hence 
it needs to go into the matter of dispute between the parties. 

19. So  far  as  the  power  of  attorney  is  concenred,  it  is 
admitted fact that it was executed by the respondent no.1 in favour 
of the appellant no.2 and 3 in the year 1987. The evidence of PW1 in 
the cross-examination that he did not authorise the appellant no.2 to 
sell the scehdule-A suit land but he could not remember if the Ext.A, 
the  power  of  attorney  was  blank  or  typed written  at  the  time  of 
execution.  However,  he stated that he signed Ext.A without going 
through the contents as he was in hurry.  Thus the above piece of 
evidence of PW1 confirms that PW1 had lack of knowledge regarding 
contents  of  Ext.26/A.  Hence  Ext.26/A  may  contents  the  term sell 
therein.  Be  that  it  may,  if  it  is  accepted  that  PW1  allowed  the 
appellant no.2  to sell the suit land by Ext.26/A, therefore, it is the 
duty of the appellant no.2 as agent, to sell the suit land to a third 
person and submit the sale proceed to PW1 as the principal. This the 
normal duty of the agent in the case of sale of a property. 

20. Moreover, the respondents challenged the manipulation 
of Ext.26/A by inserting the word 'sale' therein by the appellants. It is 



not disputed that after execution, the Ext.26/A was in custody of the 
appellants.  On perusal  of  Ext.26/A,  it  appears that  there is  visible 
inconsistent  typing  with  dark  patch  thereon  which  indicates  of 
subsequent insertation of new words. Since PW1 is totally ignorant of 
contents of Ext.26/A, there is no need for much consideration on the 
point of manipulation. 

21. Coming to sale of suit land by the appellants, it appears 
from the cross-examination of DW1 and 2 that they have not paid the 
consideration  money  to  PW1  in  repect  of  execution  of  sale 
no.9741/09.  Thus  it  becomes  clear  that  the  agent  did  not  act 
according to terms of Ext.26/A. Moreover, PW1 being the owner of 
the  land  property  and  the  principal,  is  entitled  to  get  the 
consideration money of sale of his property by his agent. Unless the 
price is not paid, the sale becomes invalid and title does not 
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trasfer from the vendor to buyer. That apart from the evidence of 
PW1 shows that  he revoked Ext.26/A by executing the revocation 
deed vide Ext.16. Thus the agency so created by Ext.26/A became 
infructuous when Ext.16 came into being in 1997. 

22. The evidence of PW1 shows that he came to know when 
the police case was filed that the appellant no.2 and 3 executed sale 
deed vide Ext.27 in favour of the appellant no.1 in respect of entire 
schedule-A  land  on  19/8/09.   Thus  when  there  was  Ext.16,  the 
appellant no.2 and 3 lost authority to deal with the property as per 
Ext.26/A.  The appellants  pleaded that  they have no knowledge of 
Ext.16.  Even  if  PW1  did  not  bring  to  notice  of  Ext.16  regarding 
revocation  of  the  Ext.26/A,  it  does  not  amount  to  invalidate  the 
power of PW1 to transfer his own property. What was done by the 
principal cannot be challenged by his agent. The evidence of DW1 
shows that the appellant no.2 and 3 were in exclusive possession of 
the suit land after execution of Ext.A by PW1. She also, stated that 
the  appellant  no.2  and  3  constructed  a  RCC  building  thereon  by 
spending huge amount on good faith. But the true fact is that the 
appellant no.2 and 3 were the agents at that time of PW1 and came 
to possession of the suit land.  The question of good faith cannot 
come into play when there exists principal  and agent relationship 
between the parties. At best the agent can act good faith which is 



benefial to the principal.  Moreover the Ext.26/A does not confer any 
right to the appellant no.2 and 3 to construct the building on the suit 
land. In view of matter, the appellant no.2 and 3 did not work in the 
light  of  Ext.26/A.  As  such,  the  evidence  of  DW1  regarding 
construction of the building is not reliable to believe. 

23. But facts  remains to say that  Ext.16 revoked against 
the appellant no.2 but Ext.26/A executed for both the appellant no.2 
and  3.  Thus  even  after  execution  of  Ext.16,  the  appellant  no.3 
remained as agent of PW1. But from the Ext.17 and 18, it  makes 
clear that it was executed prior to sale deed no.9741/09 for the same 
property.  When  the  property  in  question,  previously  sold  or 
transferred to third party, the right, title and interest therein also, 
transferred from the vendor/ transferror to buyer/ transferee. In that 
case subsequent transfer of the same property to another person, 
does not confer any right, title and interest therein. In view of the 
matter,  the  sale  deed no.9741/09 is  not  valid  and is  liable  to  be 
cancelled. Accordingly, the point no.2 is answered in affirmative. 
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24. Now  the  question  is  if  the  respondent  no.1  was  in 
London at the time of execution of Ext.17 and 18. The appellants 
challenged the signatures of PW1 in Ext.17 and 18 as it were written 
in block letter which are not similar to Ext.26.  The respondents were 
not aware of the same since this plea was taken by the appellants in 
the written statement. The appellants sought for expert opinion for 
the singatures of PW1 in Ext.17 and 18. But it is stated that the same 
was not considered by learned trail court showing no  ground. The 
evidence of PW1 discloses that at the relevant time of execution of 
Ext.17 and 18, he was in Guwahati. He proved his signatures in the 
said  sale  deed  as  his  own.  There  is  no  dispute  raised  by  PW1 
regarding his signatures.  It  is  the appellants who alleged that the 
signatures were not of PW1 as he was in London.  No evidence is 
placed by the  appellants  that  PW1 was  in  London at  the  time of 
execution  of  said  two  sale  deeds.  Thus  the  appellants  failed  to 
discharged their burden of prove rests on them. The expert opinion is 
necessary when one alleged that his signatures were forged on the 
document by others. But in the present case the signatures of PW1 
never alleged to be forged by himself.  If the opinion is collected and 
if it so happened  that the opinion came in favour of the appellants, 



even then, the sale deed no.9741/09 cannot be revived since the 
sale  was not  complete by that  document due to  non payment of 
consideration to PW1 as the principal.  There is  no such clause in 
Ext.26/A that the money for consideration would be adjustable in lieu 
of expenses born by the appellants for construction of the building 
and for development of suit land. If the building was constructed by 
the appellant no.2 and 3, they would hve placed the accounts of such 
expenditure on record to prove the same. In view of above, seeking 
expert opinion is too feeable to allow. 

25. Contrarily,  the respondents  placed certain  documents 
to prove the fact that PW1 in Guwahati at the time of execution of 
two  sale  deeds  to  discharge  such  burden.  PW1 placed  on  record 
Ext.19, 20, 21, 22, 23 and 24 which is enough to accept that PW1 
was  not  in  London  at  the  relevant  time.  Objection  raised  by  the 
appellants regarding admissibility of such documents which are not 
relied by the respondents in the suit. But the same can be accepted 
in evidence as collateral purpose since it was plea of the appellants 
who they could not prove but dispoved by PW1. Hence the point no.3 
is decided in favour of the respondents. 

26. it cannot be disputed that originally the suit land was 
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purchased by the respondent no.1 by a valid sale deed. It is admitted 
fact that the respondent no.1 is the absolute owner of the suit land. 
He transfered one plot from the suit  land to his ex-wife and then 
other two part to his wife and to the respondent no.3 by valid sale 
deed. The appellants came into the suit land after became the agent 
of PW1 by virtue of power of attorney-holders. In view of that the 
appellants can not claim possession over the suit land. It is already 
found that the sale deed so excuted by the appellant no.2 and 3 in 
favour  of  the  appellant  no.1  is  not  a  valid  document  due  to 
incomplete  sale  transaction  with  the  respondent  no.1  thereby,  no 
right, title and interest was confered to the appellant no.1. Hence the 
right, title and interest remains with the respondent no.2 and 3 by 
virtue  of  Ext.17  and  18  so  executed  by  the  respondent  no.1. 
Accordingly, the point no.1 is answered in affirmative. 

27. In  the  result,  it  is  found  that  there  is  no  illegality 



committed by learned trial court in passing the impugned judgment 
and decree. Hence it is affirmed and upheld. The appeal has no merit 
and accordingly,  it  is  dismissed.  Prepare a decree. Send back the 
record to learned trial court immediately. 

28. Given under the hand and seal of this court on this 8th 
day of May, 2017. 

Dictated and corrected by :

           Shri C. Das,
Addl. District Judge No.1               Addl. District Judge No.1
  Kamrup (M) Guwahati   Kamrup (M) Guwahati
 


