
IN THE COURT OF THE ADDL. SESSIONS JUDGE NO. IV  ,   FTC, KAMRUP   
(M), GUWAHATI.

Sessions Case No. 152/2015
U/S 376/417/201/34 IPC 

PRESENT : Smti P R Rajmedhi,
                   Addl. Sessions Judge No. IV, FTC,
                   Kamrup (M), Guwahati.

                                                         State of Assam
                                                               -Vs- 

                                           (1) Swapan Kr. Mandal
                                           (2) Sikhamoni Das,
                                           (3) Bijoy Borah.........Accused.    
                               

                                                   
Date of Evidence recorded on – 19.08.15, 26.11.15, 04.03.16, 20.10.16 

& 23.03.17, 

Date of Argument heard on     – 29.04.17.

Date of Judgment  delivered on –02.05.17. 

Appearance :

Advocate for the State --      Shri B.C. Bhattacharyya, Ld. Addl. P.P., 

Advocate for the Accused –  Mr. S. Haque, Ld. Advocate. 

 

J U D G M E N T

1. The facts as espoused in the trial may shortly be stated that PW 1, the 

victim namely “X” (actual name is withheld) was having love affairs with accused 

Swapan Kr. Mandal since long time and accordingly she was proposed to marry 

by the accused and took her to his room and had committed sex which resulted 

pregnancy. But the accused declined to marry her and instead took her to the 

Hospital wherein she has given birth to a male child and the accused married 

another girl thereby cheated her. 

2. Accordingly, the police registered the case, investigated the matter and 

upon completion of investigation, laid charge-sheet against the accused persons 

for the offences punishable u/s 376/493 IPC.  

3. The  Ld.  Judicial  Magistrate,  1st Class,  Kamrup  (M),  Guwahati  has 

committed  the  case  to  the  Court  of  Sessions  since  the  offence  against  the 



accused is exclusively triable by the Court of Sessions. 
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4. The  Hon'ble  Sessions  Judge  has  transferred  the  case  to  my  file  for 

disposal. 

5. Upon appearance of the accused, having heard the learned counsel for 

both the sides, my learned predecessor-in-office has framed charges against the 

accused Swapan Kr. Mandal for the offences punishable u/s 376/417 IPC and 

whereas  charge  against  the accused  Sikhamoni  Das and Bijay  Borah for  the 

offence punishable u/s 201/34 IPC and the same were read over and explained 

to them to which they pleaded not guilty and claimed to be tried. 

6. In course of  trial,  the prosecution has examined altogether  6  Nos.  of 

witnesses. After colsing the evidence of the prosecution witnesses, the accused 

were examined u/s 313 Cr.P.C. Their pleas are denial and they have not adduced 

evidence.

7. I have heard the argument advanced by the learned counsel for both the 

sides.

8. Now Point for Determination  :-

(i) Whether the accused Swapan Kr. Mandal in the month of May, 2006 at 

his house situated at Bamunimaidan under Noonmati P.S. committed rape 

on the victim, as alleged ?

(ii) Whether the accused Swapan Kr. Mandal since June, 2006 till 05.02.07 

dishonestly induced the victim to deliver her chastity with a promise to 

marry her and subsequently he denied to marry her and if she is not so 

deceived, she would not deliver her chastity to him, as alleged ?

(iii) Whether the accused Sikhamoni Das and Bijoy Borah in furtherence 

of their common intention, knowing that accused Swapan Kr. Mandal has 

committed  rape  on  the  victim  as  a  result  she  became  pregnant  and 

assisted the accused Swapan Kr. Mandal to disappear the evidence of said 

offence with intention of screening the offence from legal punishment, as 

alleged ? 
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9. Discussion, Decision, and Reasons for such Decision :-

 I have carefully gone through the evidence on record so as to arrive at a 

just decision of the case. 

10. The victim namely “X” (actual name is withheld) was examined as PW 1 

and upon perusal of her evidence, the following facts have come to light -

i) That she was falling in love with the accused for about 5 years and asked 

him to marry. But on the pretext of promising to marry, she was subjected to 

have sexual intercourse for several times.

ii) The parents of the accused also visited her fathers house and proposed to 

marry  her  but  the  accused  married  another  girl.  Accordingly,  she  became 

pregnant. 

Iii) She has not disclosed all about her pregnancy to anyone till she attained 

her pregnancy for a period of 7 months. 

Iv) The matter was informed to the accused and accordingly the accused 

asked her to come to his room. Accordingly, the accused managed to keep her in 

a rented house and thereafter he took her to a Lodge situated at Rajgarh. 

v) However,  the  accused  fled  away  therefrom and  she  was  admitted  in 

Sanjibani Hospital by accused Bijoy Borah wherein she has given birth to a male 

child. 

vi) However,  somebody informed all  about  the incident  to  the police  and 

accordingly she lodged the FIR. The police has recorded her statement.

Vii) She was not taken by her parents for which she had to be taken shelter in 

an Ashram at the instance of News Live. Subsequently, she was taken away by 

her parents and her son is aged about 8 years now. 

Viii) Admittedly she was not married to the accused and she is aged about 

20/22 years. 

ix) She  was not  enaged  for  marriage  with  the  accused  and  she  has not 

disclosed about the illicit relation with the accused to anyone, not even to her 

parents.

x) She came to know that she became pregnant after about three months 

since she started vomiting
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xi) She has not divulged the fact  even after  coming to know that  she is 



pregnant. 

xii) She was kept in a rented house after she became pregnant and she has 

come out from her house on the plea or pretext that she would go to Barpeta to  

attend the marriage of her friend. 

xiii) Thereafter she was kept in a Lodge for which she had to be there outside 

of her house for about two months. 

xiv) She has lodged the FIR on 06.02.07 whereas, she has given birth to a 

child on 05.02.07. 

xv) She denied that she became pregnant with other man and not with the 

accused. 

8. PW 2 is Smti Sashi Borah, the mother of the victim. According to her, the 

accused used to visit her house and promised to marry her daughter. But she 

does not know that her daughter became pregnant. Her daughter came out from 

her  house on the pretext  of  outing to the house of  her  aunt.  Her daughter 

informed her that she was staying at the house of her aunt. She came to know 

through the police that her daughter has given birth to a child at the Hospital.  

Accordingly, she came to the Hospital and saw her daughter there. She has taken 

her daughter later on to her house. 

9. PW  3  is  Shri  Dinesh  Chandra  Das.  According  to  him,  his  daughter 

Sikhamoni was given marrieage to the accused Swapan Mandal. However, after 

one year of the marriage, he got a telephone from the Sanjibani Hospital that his 

daughter met with an accident. However, he found none in the Hospital. Later on 

he came to know that a case has been initiated against his daughter and son-in-

law. His daughter was given marriage on 19.06.02.

10. PW 4 is Shri Sidheswar Sonowal, who was working as ASI at Jalukbari P.S. 

on 30.04.12. He took the charge of investigation on being entrusted by the O/C. 

Having completed the investigation, he laid the charge-sheet against the accused 

namely Bijoy Borah, Swapan Mandal 
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and Sikhamoni Das u/s 376/493 IPC and proved the same as Ext-3, Ext-3(1) is 

his signature. 



 He simply laid the charge-sheet on the basis of the materials so collected 

by his predecessor SI Pradip Kumar Borah. 

11. PW 5 is Shri Pradip Kr. Bora, the Investigating Officer. According to him, 

on 06.02.2007, he was working as SI of police at Jalukbari P.S. On that day, on 

being received the FIR from the informant, the O/C has registered the same and 

entrusted him with the works of investigation. Accordingly, he had been to the 

Sanjibani Nursing Home and recorded the statement of the victim. He also seized 

the Admission Slip and Undertaking and other articles vide Ext-4, Ext-4(1) is his 

signature. He has also recorded the statement of the parents of the victim. Upon 

consequence of his transfer, he has handed over the case diary to the O/C and 

on the basis of his investigation, SI Sidheswar Sonowal has laid the charge-sheet 

against the accused vide Ext-3. 

12. PW 6 is Dr. Bhaben Chaudhury. According to him, on 05.02.07, he was 

working as Director in the Sanjibani Hospital, Guwahati. On that day, the victim 

was admitted in their Hospital in the Emergency Department with labour pain. 

She  was  examined  by  the  Doctor  in  Gynecology  Department  and  shifted  to 

Labour  Room  for  delivery  and  accordingly,  she  gave  birth  to  a  male  child 

nornmally and she was discharged on 06.02.07. He also stated that for the first 

time,  the  victim  has  given  her  address  as  her  husband  as  Bijoy  Borah  but 

subsequently after delivery, she told that the name of her husband is Swapan 

Mandal for which there has been a dount and accordingly, he being the Director 

has  informed the  matter  to  the  Jalukbari  Pollce  Station  and  accordingly,  the 

police came to their Hospital and seized Admission Slip and Undertaking of the 

patient. He proved the Admission Slip as Ext-5 and Ext-6 is the Undertaking. 

 In cross, he admitted that he has not filed any written complaint with the 

Jalukbari P.S. 

 -6-

13. The existing evidence on record, upon meticulous perusal reveals that the 

prosecution relies only on the evidence of prosecutrix as regards the commission 

of rape on her. 



14. Admittedly,  the  prosecutrix  did  not  inform  anybody  about  any  rape 

committed on her by accused Swapan Mandal. She came to know all about her 

pregnancy after three months, but even then, she did not inform anyone of her 

relatives and friends that she became pregnant through the accused. But she 

described it to one of her friends only when she carried the fetus for about 7 

months. Accordingly, she was coming out from her house without the knowledge 

of her family members and started living at the rented house, lodge and then she 

was taken to the Hospital when she feels labour pain. Thus she was keeping out 

of her house for long two months by taking the plea that she would attain the 

marriage ceremony of one of her friend at Barpeta and stayed at the house of 

her aunt at Nagaon. According to her, she is aged about 20/22 years and reached 

the age of consent. 

15. In the case of Jayanti Rani Panda Vs. State of West Bengal and anothre 

reported in 1984 Crl.L.J. 1535, the Hon'ble Calcutta High Court has observed and 

the relevant portion of the judgment is quoted below for our ready reference.

 “The  failure  to  keep  the  promise  at  a  future  uncertain  date  due  to,  

reasons  not  very  clear  on  the  evidence  does  not  always  amount  to  a  

misconception of fact at the inception of the act itself. In order to come within  

the  meaning  of  misconception  of  fact,  the  fact  must  have  an  immediate  

relevance. If  a full  grown girl  consents to the act of sexual intercourse on a  

promise of marriage and continues to indulge in such activity until she becomes  

pregnant  it  is  an act  of  promiscuity on her  part  and not  an act  induced by  

misconception of fact. Section 90, IPC cannot be called in aid in such a case to  

pardon the act of the girl and fasten criminal liability...”
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16. Moreover, in Sudhamay Nath @ Bachhu Vs. State of West Bengal reported 

in 1999 Cri.L.J. 4482, it was observed that -

 

 “.....the accused alleged to have allured prosecutrix that he would marry  

her  and  had  sexual  intercourse  with  her.  Medical  evidence  showed  that  

prosecutrix  was above 16 years  of  age at  time of  incident.  In  such a  case,  



prosecutrix  consenting  to  act  of  sexual  intercourse  fully  knowing  nature  and  

implication of such act, conviction of accused for offence of rape is not proper.”

17. The evidence on record, upon perusal appears that accused Sikhamoni 

was married to accused Swapan Mandal on 19.06.06. No evidence is there to 

show that the accused Sikhamoni has played any role in abating the accused 

Swapan Mandal or took part herself in commission of any offence against the 

victim.

18. Regarding the involvement of the accused Bijoy Borah, I found nothing 

adverse against him save and except that he had admitted the victim into the 

Hospital and also aided him in giving shelter in the rented house. As such, no 

case is made out against him. 

19. However, considering the evidence on record in its entirety, I am of the 

view that prosecution has not been able to prove the case against the accused 

Swapan Mandal also beyond all reasonable doubt and accordingly I accuit the 

accused Swapan Mandal from the purview of charges punishable u/s 376/417 

IPC on benefit of doubt and also acuit the accused Bijoy Borah and Sikhamoni 

Das for the offence punishable u/s 201/34 IPC on benefit of doubt and set them 

at liberty forthwith. 

20. The term of bail bond of the accused persons are extended for a period of 

6 (six) months U/S 437(A) of the Cr.P.C
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21. Send down the LCR together with a copy of Judgment.

Given under my hand and seal of this Court on 2nd day of May, 2017.

                                                                      (Smti. P. R. Rajmedhi) 
                                                             Addl. Sessions Judge No. IV, FTC,

   Kamrup (M), Guwahati.



            -9-

APPENDIX 

1.The prosecution has examined the following 7 nos. of witnesses :- 

PW-1 = is the Victim “X”,
PW-2 = is Smti Sashi Borah, 
PW-3 = is Shri Dinesh Ch. Das, 
PW-4 = is Sidheswar Sonowal, the I.O.,
PW-5 = is Shri Pradip Kr. Bora, the I.O.,
PW-6 = is Dr. Bhaben Choudhury, the M.O.,

2. The prosecution has exhibited the following documents :-

Ext. -1                 = is the FIR,  
       -1(1)             = is the signature of the victim/informant, 
Ext. -2                 = is the Statement of the victim U/s 164 Cr.P.C.,
     -2(1) & 2(2)    = are the signatures of the victim,
Ext.–3                  = is the Charge Sheet,       
      3(1)               = is the signature of Sidheswar Sonowal, the I/O.
Ext.-4                   = is the Seizure List, 
      -4(1)               = is the signatue of Pradip Kr. Bora, I.O.
Ext.-5                   = is the admission Sheet, 
Ext.-6                   = is the Undertaking.

                                                       
             

      ( Smti. P. R. Rajmedhi) 
                                                            Addl. Sessions Judge NO. IV, FTC, 

      Kamrup (M), Guwahati.


