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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

C. R. Case No:  92c of  2013 

u/s 419, IPC 
 

Sri Tapan Kr. Deb      .…..       Complainant 

-vs- 

Sri Babul Ch. Baruah      ……             Accused 

 
Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on :       11.11.13 
15.02.14 
04.09.14 
21.04.15 
16.03.17 

     Arguments heard on   :      21.04.17 

     Judgment delivered on:      02.05.17 
 
Appearing for the Complainant  : Sri H. Kalita 

Appearing for the Accused        : Sri N. Goswami 
 

JUDGMENT 

1. The accused person, Sri Babul Ch. Baruah, has stood trial for an 

offence punishable under section 419 of the Indian Penal Code (hereinafter 

called IPC) as alleged against him by the complainant, Sri Tapan Kr. Deb. 

Allegation 

2. The allegation brought in by the complainant is summarized as 

follows. The complainant was appointed as a Security Guard in ASEB on a 

contractual basis for 1 (one) year. On behalf of ASEB, the contract was signed by 

the accused, Sri Babul Ch. Baruah. The service of the complainant was extended 

till 1997 when his service got regularized. During his contractual tenure, the 

complainant did not receive annual increment. His several requests for the same 

fell on deaf ears. Finding no alternative, he approached the Hon’ble Gauhati High 

Court. The Hon’ble High Court passed its judgment and in pursuance of the 

same, the complainant approached the department with a representation. 

However, to his dismay, he found that the accused was not the authorized 
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person to sign the agreement and on account of the acts of the accused, the 

complainant missed out on his due financial benefits.  

Complaint, Cognizance and Trial 

3. The complainant lodged a complaint before the Hon’ble Chief Judicial 

Magistrate, Kamrup (M) in relation to the aforesaid allegation. The statements of 

the complainant were recorded under section 200, Criminal Procedure Code 

(hereinafter called CrPC) and an inquiry under section 202, CrPC was conducted. 

Finding sufficient materials for proceeding against the accused person, Sri Babul 

Ch. Baruah, processes were issued against him.  

4. On receipt of the court processes, the accused person appeared. The 

complainant side adduced the evidence before charge of the complainant, Sri 

Tapan Kr. Deb (PW-1), Sri Manik Ch. Baruah (PW-2), Sri Madhab Ch Das (PW-3) 

and Sri Surendra Nath Talukdar (PW-4). On the basis of the evidence before 

charge, my learned predecessor-in-office was pleased to frame a formal charge 

under section 419, IPC against the accused person. Thereafter, the defence 

recalled PW-1 and PW-2 and they were cross-examined. On completion of the 

prosecution evidence, the accused person was examined under section 313, 

CrPC. He denied all the allegations. The defence did not adduce any evidence. 

5. I have heard the arguments of both sides. I have also carefully gone 

through all the evidence adduced on record. 

POINT FOR DETERMINATION 

6. Whether the accused person, on or about 13.12.1989 cheated Sri 

Tapan Kr. Deb by pretending himself to be an authorized person of ASEB thus 

deceiving him by dishonestly inducing him to enter into an agreement with ASEB 

and thereby committed an offence punishable under section 419, IPC? 

DECISION AND REASONS THEREOF 

7. The crux of the allegation leveled by the complainant, Sri Tapan Kr. 

Deb in his evidence is that the agreement vide which he was appointed as a 

Security Guard in ASEB (on 01.01.1990) was signed by the accused without 
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proper authorization. As a result of the same, despite obtaining a favourable 

judgment from the Hon’ble Gauhati High Court, he failed to get the benefit of 

due annual increment. PW-1 has alleged that though the accused had signed the 

agreement, he later denied doing so.  

8. Thus, it appears that the entire edifice of the prosecution case is 

dependent on the agreement allegedly signed by the accused. However, to the 

dismay of the prosecution, that agreement itself has not been produced before 

this court. The complainant side annexed a photocopy of the agreement with the 

complaint but never produced the original during the stage of evidence.  

 
9. But, let me take this moment to make it clear that notwithstanding 

the absence of the agreement, there still exists the oral testimony of PW-1 and 

also of PW-2, Sri Manik Ch. Baruah who has deposed that he had seen the 

agreement himself where he saw the signature of the accused person. The 

learned counsel for the complainant has strongly stressed on the same. 

 
10. However, it is pertinent to mention here that Section 91 of the Indian 

Evidence Act stands as an embargo to the same. As mandated by Section 91, 

when the terms of an agreement have been reduced to writing, no evidence can 

be given in proof of its terms except the agreement itself or secondary evidence 

of its contents in cases where secondary evidence is admissible. 

 
11. Now, Section 63 (5) of the Indian Evidence Act has made the oral 

accounts of the contents of a document by person who has seen it, secondary 

evidence of the same. But for adducing secondary evidence, there are certain 

conditions that need to be fulfilled. Section 65 of the Indian Evidence Act 

enumerates the cases in which secondary evidence relating to documents may 

be given. However, the complainant side has failed to satisfy this court as to why 

secondary evidence of the contents of the agreement in question should be 

admissible in this case. 

 
12. On such grounds, I am of the considered opinion that the oral 

evidence of PW-1 and PW-2 as to the accused person signing the agreement in 

question is not admissible. 
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13. As for PW-3, Sri Madhab Ch. Das and PW-4, Sri Surendra Nath 

Talukdar, they did not support the prosecution’s case. 

 
Decision 

14. The aforesaid discussion leaves no room for doubt on the fact that the 

prosecution has miserably failed to establish the charge against the accused. The 

point for determination is, hence, decided in the negative. 

ORDER 

15. Situated thus, the accused, Sri Babul Ch. Baruah is acquitted of the 

charge under section 419, IPC and set at liberty forthwith.  

16. His bail bonds are extended for a period of 6 (six) months as per 

Section 437-A, CrPC. 

 
 Given in my hand and under the seal of this court on this the 2nd day 

of May, 2017.  

 
 
 

Typed by Me:                     Sri Sarfraz Nawaz 

                Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

A.  Prosecution Witnesses : 

PW-1: Sri Tapan Kr. Deb 

PW-2: Sri Manik Ch. Baruah 

PW-3: Sri Madhab Ch. Das 

PW-4: Sri Surendra Nath Talukdar 

 

 

B.   Defence Witnesses     : 

None 

 

 

C. Prosecution Exhibits : 

None 

 

 

D. Defence Exhibits  : 
None. 

 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 


