
IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS

AT GUWAHATI

           PRESENT:  Smt. Mridusmita Hazarika, AJS

                                          Judicial Magistrate First Class,

                                          Kamrup (M), Guwahati

G.R. Case No. 6632/2011

 (U/S 448/324/341/34 of IPC)

                                                State of Assam

V/S

1.  Smt. Maloti Pator

2. Smt. Krishna Pator.

 Charge framed on     : 22.3.2016.

Evidence recorded on     : 2.5.2016,5.12.2016, 9.1.2017 (PWs)

                                      20.4.2017 (DWs) 

Statement recorded on  : 4.4.2017

Arguments heard on     : 25.4.2017.

Judgment delivered on   : 4.5.2017.

Advocate for the prosecution: Mr. Lakshmanjit Pathak, Ld. APP.

Advocate for the accused:  Mr. T.N.Das, Mrs. Archana Sharma Goswami, 

                                       H.Chakraborty, C.Ray, M.Das, Mr.G.C.Deka.   

 
J U D G E M E N T

1. Prosecution case in brief as depicted in the FIR is that on 14.7.2011 about 

4:00 p.m. accused persons namely Smt. Maloti Pator and Smt. Krishna Pator had 

entered into the house of informant Smt. Dipti Deka and thereafter beaten her 

by using a “lathi”.  On the next  date also,  i.e.  on 15.7.2011 about 5:00 p.m. 

accused had beaten the informant’s daughter on road by using “lathi”. When one 

Surabhi Deka tried to save her, accused had beaten her too.  Hence this case. 

2. On receipt of the FIR, officer-in-charge of Pragjyotishpur police station 

registered  a  case  vide  Pragjyotishpur  P.S.  Case  No.  84/2011  under  sections 

448/341/323/34 of the Indian Penal Code (IPC) and accordingly, Investigating 

Officer  (I/O)  had  launched  the  investigation  of  this  case.  On  completion  of 
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investigation, I/O submitted the charge-sheet against the accused persons under 

sections 447/341/323/34 of the IPC.

3. Thereafter, cognizance was taken and summon were issued against the 

accused. On appearance of accused persons, relevant documents were furnished 

to them in compliance of Section 207 of the Criminal Procedure Code. Then, on 

perusal  of  the  materials  on  record  and  upon  hearing  the  learned  counsels, 

charges under sections 448/324/341/34 of the IPC were framed. Charges were 

read over and explained to the accused to which they pleaded not guilty and 

claimed to be tried.

4. Prosecution examined total 9 witnesses in order to prove the case. The 

witnesses were cross-examined by the defense counsel and thereafter they were 

discharged. 

5. On closure of prosecution evidence, accused persons were examined U/S 

313 of the Criminal Procedure Code. On being asked, accused persons inclined 

for  defense evidence.  Accordingly  one defense  witness  was examined,  cross-

examined and discharged.

6. I heard the argument advanced by the learned Assistant Public Prosecutor 

and the learned counsel  appearing for  the accused,  and also  scrutinized the 

evidences on record.

7. Upon hearing the learned counsels for both sides and on perusal of the 

record, the following points are formulated in order to arrive at a just decision of 

this case.

Points for determination:

Point no 1: Whether the accused persons on 14.7.2011 around 4:00 p.m. at 

Dhankhunda, in furtherance of common intension had committed house trespass 

by entering into the house of informant intending to assault  her and thereby 

committed the offence punishable U/S 448 read with section 34 of the IPC?

Point  no 2: Whether  the  accused persons on  15.7.2011 at  the same place 

voluntarily caused hurt to the informant and her daughter by means of a lathi 
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and  thereby  committed  the  offence  punishable  under  Section  324  read  with 

Section 34 of the IPC?

Point no 3: Whether the accused persons on the same date, time and place 

voluntarily  obstructed  the  informant’s  daughter  so  as  to  prevent  her  from 

proceeding in any direction in which she had the right to proceed and thereby 

committed the offence punishable under Section 341 read with section 34 of the 

IPC?

8. At  the  outset,  I  deem it  fit  to  reproduce  the  relevant  testimonies  of 

prosecution witnesses in order to make a clear and convenient discussion.

9. PW 1 Smt. Dipti Deka (Informant) in her examination in chief deposed 

that  on  the  day  of  occurrence,  when  her  daughter  was  returning  from her 

friend’s house, accused persons had dragged her to their home and thereafter 

beaten her. When the nearby people had informed her about the occurrence, she 

along with the people of the village went to the house of accused. But accused 

had beaten up her too by using lathi. PW 1 proved the FIR and her signature as 

Exhibit 1 and Exhibit 1(1). During cross-examination, PW 1 deposed that she did 

not see the accused while beating her daughter. She further testified that the FIR 

was written by one boy of her village as stated by the villagers but it was not  

read out to her

10. PW 2 Smt. Rekha Deka (victim) in her examination in chief deposed that 

on  the  day of  occurrence,  while  she  was returning  from one of  her  friend’s 

house, accused had dragged her to their courtyard and then beaten by using a 

lathi. One of the accused had caught hold of her hair and other beaten her by 

using a lathi. When the victim raised hue and cry, the boys playing in the nearby 

field came but then she fainted. During cross-examination, PW 2 deposed that 

she could not remember the boys who were playing at the time of occurrence. 

Further she did not sustain any injury as a result of the incident. 

11. PW 3 Smt. Surabhi Deka in her examination in chief deposed that on the 

day  of  occurrence,  at  about  5:00  p.m.  Rekha  (victim)  visited  her  house. 

Thereafter, when she and one girl namely Sikha were coming to Rekha’s house 

with her, one of accused namely Tutu had dragged the victim to their courtyard 

and  then  beaten  her.  However  Rekha  could  manage  to  fly  away  due  to 
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interference of one of her uncles. During cross-examination, PW 3 testified that 

she and the said uncle were present when the accused was beating the victim. 

She further testified that she did not know about any previous enmity between 

the parties. 

12. It appears from the testimony of PW 4, PW 5, PW 6, PW 7 and PW 8 that 

they did not depose anything incriminating the accused in the instant case. 

13. PW 9 Sri Kandarpa Thakuria in his examination in chief deposed that on 

15.7.2011, he was serving at Pragjyotishpur police station as Sub-Inspector of 

police.  On  that  day,  he  was  entrusted  with  the  investigation  of  the  case 

registered on the basis of FIR lodged by one Dipti Deka. Accordingly he recorded 

the statement of witnesses. The informant had handed over one lathi to him 

allegedly used in the commission of offence and hence he seized the same vide 

Exhibit 2.  He also visited the place of occurrence and drew a sketch map. The 

accused persons were arrested on the basis of statement made by the witnesses. 

Thereafter on completion of investigation, he had submitted charge sheet against 

the accused U/S 447/341/323/34 of the IPC. During cross-examination, PW 9 

deposed that he did not seize the bamboo stick from the possession of accused. 

He further deposed that he visited the place of occurrence on the next day. 

14. DW 1 Sri Bhogeswar Deka in his examination in chief deposed that there 

was merely an altercation between the accused and informant for a child. No 

incident of “Marpit” had taken place. During cross-examination, DW 1 testified 

that the incident took place in front of him.

15. Now let me try to decide the points formulated in this case on the basis of 

evidences on record.

Point no 1: Whether the accused persons on 14.7.2011 around 4:00 p.m. at 

Dhankhunda, in furtherance of common intension had committed house trespass 

by entering into the house of informant intending to assault  her and thereby 

committed the offence punishable U/S 448 read with section 34 of the IPC?

16. Section 448 of the IPC prescribes punishment for house trespass.  Section 

442 of the IPC defines the offence of house trespass as follows:
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17.  House trespass.—Whoever commits criminal trespass by entering into or 

remaining  in  any  building,  tent  or  vessel  used  as  a  human dwelling  or  any 

building used as a place for worship, or as a place for the custody of property, is 

said to commit “house-trespass”. Explanation.—The introduction of any part of 

the criminal trespasser’s body is entering sufficient to constitute house-trespass.

18. Coming to the instant case, though the informant stated in the FIR that 

accused had beaten her by entering into her house. But during evidence, neither 

the victim nor  the informant  deposed anything suggesting the alleged house 

trespass. They have not deposed a single word regarding the incident allegedly 

taken place  on  14.7.2011 as  narrated  in  the  FIR.  As  such it  is  evident  that 

prosecution evidence is totally blank in order to prove the fact that accused had 

committed house trespass as narrated in the Exhibit  1. Accordingly I find the 

accused not guilty for commission of offence U/S 448 of the IPC.

Point no 2: Whether the accused persons on 15.7.2011, at  the same place 

voluntarily caused hurt to the informant and her daughter by means of a lathi 

and  thereby  committed  the  offence  punishable  under  Section  324  read  with 

Section 34 of the IPC?

Point no 3: Whether the accused persons on the same date, time and place 

voluntarily  obstructed  the  informant’s  daughter  so  as  to  prevent  her  from 

proceeding in any direction in which she had the right to proceed and thereby 

committed the offence punishable under Section 341 read with section 34 of the 

IPC?

19. Both the points are taken together for convenient discussion.  It appears 

from the record that the informant did not see the occurrence and she, as per 

her  version,  reached the place of  occurrence sometimes later.  Besides  PW 2 

(victim), PW 3 has claimed here to be the eye witness of the occurrence. Hence 

the testimony of PW 2 and PW 3 play a vital role in the prosecution case. On 

meticulous  examination  of  the  testimony  of  PW 2  and  PW 3  reveals  certain 

discrepancies  creating  doubts  on  their  trustworthiness.  Firstly,  PW  3  in  her 

evidence though claimed to be present with the victim at the time of occurrence 

but PW 2 (victim) remained totally silent as regards presence of anyone along 

with  her.  PW  2  during  her  evidence  specifically  stated  that  on  the  day  of 
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occurrence, she was returning from her friend’s house. She did not utter a single 

word suggesting presence of PW 3 along with her, which creates a doubt on the 

credibility of PW 3. In common course, a person would not at least omit to name 

the person accompanying him while describing such incident as alleged in the 

instant  case.  But  in  the instant  case,  it  cannot  be accepted that  the victim 

omitted to state about her friend who was with her at the time of occurrence and 

even  who  tried  to  rescue  her  from  the  accused  person.  Hence  I  find  the 

testimony of PW 3 untrustworthy.  Further, the PW 2 in her evidence deposed 

that accused had beaten her by using a lathi and she fainted as a result of the 

occurrence. But during cross-examination, PW 2 had admitted the fact that she 

did not sustain any injury as a result of the occurrence. It is quite unbelievable 

that PW 2 lost her conscious as a result of the assault allegedly caused by the 

accused but without sustaining a simple injury on her body. Moreover, the PW 1 

and PW 2 though categorically deposed that accused had beaten them by using 

lathi but it is evident from the testimony of the I/O that the lathi was not seized 

from the possession of accused persons.  

20. Again, the informant though deposed that she was also beaten up by the 

accused. But her testimony is not supported by any other witness. The informant 

herself deposed that she went to the house of accused along with the villagers. 

Hence  it  is  very  astonishing  that  prosecution  has  failed  to  examine  a  single 

person who had seen the accused persons beating the informant. On the other 

hand, lowering the credibility of prosecution case, DW 1 testified that there was 

only an altercation.  As such, it is apparent that the testimony of PW 1 and PW 2 

are not credible enough to prove the allegations made in the FIR. 

21. Further, PW 2 though categorically deposed that accused had dragged her 

to their courtyard. But perusal of Exhibit 3 reveals that the incident took place at  

the road side, not in the courtyard of accused persons. As such the testimony of 

PW 2, is not supported by the Exhibit 3.  

22. As such, it  has become clear  that  prosecution has failed to prove the 

allegations  made  in  the  FIR  by  adducing  cogent  evidence  and  accordingly 

accused  persons  are  held  not  guilty  for  commission  of  the  offences  U/S 

324/341/34 of the IPC.
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Order

1. In  view  of  the  above,  Smt.  Maloti  Pator  and  Smt.  Krishna  Pator  are 

acquitted of all the charges levelled against them.

2. Set the accused at liberty forthwith. 

3. Bail bonds for the accused are extended for a further period of 6 (six) 

months in view of Section 437A of the Criminal Procedure Code.

4. Case is accordingly disposed of, on contest.

5. Given under the hand and seal of this court, on this 4th day of May, 2017 

at Kamrup (M), Guwahati.

Smt. Mridusmita Hazarika, AJS

Judicial Magistrate First Class,

                                                                Kamrup (M), Guwahati.
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APPENDIX

A. WITNESS FOR PROSECUTION  :

1.  P.W. 1:- Mrs. Dipti Deka.

2. P.W. 2:- Smt. Rekha Deka.

3. P.W.3: Smt. Surabhi Deka.

4. P.W.4: Smt. Sunu Deka.

5. P.W.5: Sri Subal Deka.

6. P.W.6: Smt. Sikha Deka.

7. P.W.7: Smt. Anita Deka.

8. P.W.8: Sri Anil Deka.

9. P.W.9: SI Sri Kandarpa Thakuria.

B. EXIBITS FOR PROSECUTION  : 

1. Exhibit1:  FIR.

2. Exhibit1 (1) & 2(1): signature of the informant.

3. Exhibit 2: Seizure list.

4. Exhibit 3: Sketch map.

5. Exhibit 4: Charge sheet.

6. Exhibit 2(2), 3(1) & 4(1): Signatures of SI 

Kandarpa Thakuria. 

C. WITNESS FOR DEFENSE  : 

1. D.W.1: Sri Bhogeswar Deka.

D. EXHIBITS OF DEFENSE  : Nil. 

  

Smt. Mridusmita Hazarika, AJS

Judicial Magistrate First Class,

                                                                Kamrup (M), Guwahati.


