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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: KAMRUP (M)

                   G.R. No. 12306/14 U/S 279/304-A IPC

                                               State

                                               -Vs-

                                       Sankar Mandal

                                       S/O- Sri Sanjib Mandal

                                       R/O- Lalganesh, Krishna Nagar

                                       P.S.- Dispur, District- Kamrup (M)

                                                         …………… Accused

  Present: Shri NayanJyoti Choudhury, A.J.S.

  For the State: Mr. K. Talukdar....Learned APP

  For accused: Mr. J. Kalita...Learned advocate

  Date of Evidence: 05-03-16, 06-04-16, 03-03-17, 29-03-17

  Date of argument: 25-04-17

  Date of judgment:  09-05-17

                                               J U D G M E N T

1.Brief fact of the case:- 

2. the brief facts of the prosecution as canvassed in the FIR and as unfolded 
during trial,  are  that  on 22-11-14  at  about  11.25 p.m.  near  Durga Sarobar, 
Kalipur at Guwahati, while Atowar Rahman was painting the divider of the PWD 
road one Sankar Mandal who was the accused above named, by driving a Maruti 
800  car  bearing  registration  no.  AS-01  AD 6809 towards  Bharalumukh from 
Maligaon  knocked  him  wherein  he  was  severely  injured.  Injured  was 
immediately admitted to MMC Hospital but as the injury was fatal on 23-11-14 
he succumbed to his injuries. On the basis of FIR given on 23-11-14 by the 
informant Tainur Ali in Jalukbari P.S. Traffic Branch which was forwarded to O/C, 
Jalukbari P.S. , Jalukbari P.S. Case No. 878/14  was registered u/s 279/304-A of 
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IPC. In course of investigation I.O. visited the place of occurrence, recorded the 
statement of witnesses u/s 161 Cr.P.C. and collected the medical report. The 
accused person was arrested and the offence for which he was arrested being 
bailable  in  nature,  he  was  allowed to  go  on police  bail.  After  conclusion  of 
investigation charge sheet was filed u/s 279/304-A of IPC against the accused 
person named above.  At  the trail  the  accused made his  appearance.  After 
appearance of accused person he was enlarged on bail and copies of relevant 
documents were furnished to him and the particulars of offences u/s 279/304-A 
of IPC were explained to him to which he pleaded not guilty and claimed to be 
tried. To bring home the charge Prosecution has examined 5 (five) witnesses on 
its  behalf  and also exhibited four  documents.  The witnesses have been duly 
cross examined by the defense and thereafter discharged. Defence plea was of 
complete  denial  of  any  fault. On  closure  of  prosecution  evidence,  accused 
person have been examined under section 313 of Cr.PC.  Defence adduced no 
evidence on its behalf. 

5. I have heard arguments advanced by the learned APP and learned counsel 
appearing for the accused and also scrutinized the evidence available on record.

6. Upon hearing the learned counsel for both sides and after perusal of record, 
the following point for determination are formulated for proper adjudication of 
this case.

7.  POINTS FOR DETERMINATION:

A) Whether  the  accused  person  on  22-11-14  at  about  11’25  p.m.  near 
Durga  Sarobar,  was  driving  a  MARUTI  800  CAR  bearing  no.  AS01 
AD6809, in a rash and negligent manner to endanger human life and 
properties?

B)  Whether on the same day, place and time the accused caused the death 
of Atowar Rahman by driving the aforesaid vehicle in rash and negligent 
manner?

8. DISCUSSI0ON, DECISION AND REASONS THEREOF:

9. The learned A.P.P. appearing for the state has fairly submitted that there are 
sufficient evidence in support of the prosecution case. On the other hand the 
learned advocate for the accused person have submitted and argued that none 
of the prosecution witnesses have supported the prosecution case and there is 
no evidence to show that the accused person was involved with the alleged 
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offence. The learned advocate for the accused person has further submitted that 
the  prosecution  has  miserably  failed  to  prove  the  case  against  the  accused 
person  as  alleged  beyond  all  reasonable  doubt  and  the  accused  person  is 
entitled to get acquitted from the charges leveled against him.

10.  I have given my sincere consideration on the entire evidence on records. 
Now let us see how far the prosecution has been able to bring home the charges 
against the accused persons on the basis of material available on record.  The 
informant was examined as PW 1. In is evidence the PW 1 Tainur Ali who was 
the brother in law of the deceased deposed that at the time of the accident he 
was  at  his  residence  in  Mukalmua  and  one  Yusuf  Ali  informed  him  over 
telephone that his brother in law faced one accident at Maligaon Kalipur who 
was  admitted  in  GMCH and  later  on  succumbed  to  his  injuries.  The  PW 1 
deposed that the deceased was hit by a four wheeler but he could not specify 
the vehicle which hit his brother in law. The FIR was exhibited as Ext. 1 and his 
signature was exhibited as Ext. 1(1). From the evidence of PW 1 it is appeared 
that did not deposed any incriminating material against the accused person as 
he was not present at the time and place of  incident and had only got  the 
information of the incident.  The PW-2 Yusuf Ali in his evidence deposed that on 
the day of incident at about 9:30/10:00 pm he was painting road at Kamakhya 
Gate with deceased Atowar Rahman and the deceased was pulling a cart on his 
side, in the meantime one Indica car knocked the deceased from his behind. 
Though the PW 2 could not remember the vehicle number but he identified the 
accused person in the court room and also deposed that accused person was 
driving the car which caused the incident. The PW 2 deposed that due to the 
negligence of the accused the accident took place. PW 2 further deposed that 
the  nearby  people  came  and  apprehended  the  accused.  During  cross 
examination the defence counsel put a suggestion to the PW 2 suggesting that 
he had been deposing falsely to which he replied in negative. PW 3 Naseeb Ali in 
his evidence deposed that two years ago he had been painting on the road near  
Kamakhya and Bhootnath at around 11:30 pm and while the deceased victim 
was carrying paint in a cart one vehicle coming from Maligaon side which was in 
excessive speed knocked him from behind Atowar got injuries and on the next 
date of the incident he died. The PW 3 deposed that he got information that the 
vehicle was an Alto.  He further deposed that incident took place due to the 
negligence of the alleged vehicle. PW 3 admitted that he had not seen the driver 
of the Alto. During cross examination he testified that at the time of incident he 
was near to the place of occurrence but did not see the accident as he was 
concentrating on the accused.

11. The I.O Tinku Dhar Baruah was examined by the prosecution as PW4. The 
I.O. in his examination in chief deposed before the court that on 22-11-14 he 
was posted at Jalukbari P.S. and on 18-03-15 and after getting the information 
he visited the place of occurrence and witnessed one person lying in the road 
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whom was sent  to  MMC Hospital.  He deposed that  one Maruti  800 bearing 
registration no. AS 01 AD 6809 caused the incident and the vehicle was brought 
to the police station. He further deposed that  he recorded statement of  the 
witnesses u/s 161 of Cr. P.C. and came to know that deceased was engaged in 
painting divider then one speeding car bearing no. AS 01 AD 6809 coming from 
Maligaon, injured the deceased victim. The accused above named was kept in 
the police station for the night and on the next day his relatives came and he 
was interrogated. On 23-11-14 the relative of the accused Ainur Ali lodged the 
FIR. O/C after registration of the FIR directed the PW 4 to investigate the case. 
Accused person was arrested and was allowed to go on P.S. Bail. PW 4 made 
inquest of the dead body and after post mortem the dead body was handed 
over to the family of the deceased collected P.M. Report and that on completion 
of  investigation  he  submitted  charge  sheet  against  the  accused  person  u/s 
279/304-A of IPC. The seizure list was exhibited as Ext.2 and Ext.3 is the charge 
sheet. The sif=gnatures of PW 4 was exhibited as Ext. 2(1) and 3(1). The I.O. 
during  his  cross  examination  deposed  that  he  recorded  the  statement  of 
witnesses at the place of occurrence. The Professor of GMCH Dr. Pooja Gohain 
examined by the prosecution as PW 5 and she her examination in chief deposed 
that she conducted post mortem of Atowar Rahman and submitted that death 
was due to coma as a result of head injury sustained by the deceased caused by 
blunt force and further deposed that Ext.4 is the medical report and Ext. 4(1) is 
her signature. Defence declined to cross examine PW5.

12.  The learned counsel  for  the defence argued at  length that  investigating 
officer failed to collect the evidence with regard to the fact that accused person 
was driving the vehicle on 10-03-15, which knocked down the deceased victim 
of this case and no report of MVI, was exhibited to prove the involvement of the 
vehicle.  The defence counsel also strongly submitted that though PW 3 had 
seen the incident dated 10-03-15 but he did not deposed anything to prove that  
accused person was driving alleged vehicle and none of the witnesses asserted 
involvement of the accused person in the incident.

13. Now let me concentrate on the ingredients of each particular offence point 
wise, for which the accused person has been charged.

14. The ingredients for the offence punishable under section 279 of IPC are as 
follows:

i) According to section 279 of IPC, whoever drives any vehicle, or rides, on an 
public way in a manner so rash and negligent so as to endanger human life, or 
to be likely to cause hurt or injury to any other person, shall be punished .Now. 
We have to decide in the light of the prosecution evidence whether accused 
person was rash and negligent  in driving the vehicle.  PW 2 who is  the eye 
witness to the incident date 22-11-14, deposed that one speeding car knocked 
deceased victim and said facts are corroborated by the testimony of PW3 who is 
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also eye witness to the incident . No doubt the statement made by the PW1 are 
substantiated by evidence deposed by the PW 3 but it  is  not  possible for  a 
person  to  determine  the  speed  of  the  car  without  having  any  expertise 
knowledge  of  the  same.  A  speeding  car  may  not  necessarily  be  rash  and 
negligent if the driver has control over the same. To prove rash and negligence 
on the part of the accused driver, one must adduce evidence how he is rash and 
negligent. Allege incident might had took place due to the fault or negligence on 
the  part  of  the  deceased  victim.  Neither  PW 2  nor  PW 3  has  averred  how 
accused  person  was  rash  and  negligent  in  driving  the  car.  Hence  from the 
testimony of PW 2 and PW 3 it cannot be presume that accused person was rash 
and negligent in driving the car. Now if we come to the evidence of PW1, there 
is nothing to discuss because he was not present at the time of incident. PW4 
I.O. of this case arrived at the place of occurrence  after the incident. Though he 
recorded statement of eye witnesses and other witnesses but did not adduce 
any  evidence  to  prove  that  the  speed  of  the  alleged  vehicle  was  beyond 
statutory  limit.  No  MVI  report  was  exhibited  to  support  the  case  of  the 
prosecution.   Evidence of  PW 5,  M.O.  of  this  case undoubtedly  proved that 
victim died due to coma as a result of head injury and as the defence counsel 
declined to cross examine her, her examination in chief remain intact and un 
rebutted and therefore  reliable. But that is not sufficient to prove the guilt of 
the accused person as no evidence has been adduced to prove that accused 
was driving rashly and negligently and speed of the car was beyond statutory 
limit. Though involvement of the vehicle in the alleged incident is proved by the 
testimony of PW Nos. 2, 3 and PW 4 but the prosecution totally failed to prove 
the fact that on the date of incident accused was driving the vehicle rashly and 
negligently.

15. From the above discussion, I have arrived at the considered opinion that 
prosecution has failed to prove the charges leveled against the accused and he 
deserve acquittal in this case.

16.  Hence  the  accused  Sankar  Mandal  is  acquitted  from  the  charges  u/s 
279/304-A of IPC.

17. The bail bonds for Sankar Mandal shall be in force for six months.

18. The case is disposed of on contest accordingly under the following order,
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                                                      ORDER

In view of the evidence of the witness, the material available with the 
case record and the argument put forwarded by the Learned A.P.P.  and the 
learned counsel for the accused person I am of the opinion that the prosecution 
has failed to establish the case against the accused Sankar Mandal as alleged. 
Hence the accused Sankar  Mandal  is  acquitted.   The  bail  bonds for  Sankar 
Mandal shall  be in force for six months.  The case is  disposed of on contest  
accordingly. 

Given under my hand and seal on this 9th day of May 2017 at Guwahati.

Dictated and corrected by me,

 Nayanjyoti Choudhury                              Nayanjyoti Choudhury

 Judicial Magistrate First Class                     Judicial Magistrate First Class 

        Kamrup (M)                                                 Kamrup (M) 
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      APPENDIX

(A) Prosecution Exhibits  :

Ext 1- FIR

Ext. 2- Seizure list

Ext. 3- Charge sheet

Ext. 4- PM report

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

              Nil 

(D) Prosecution Witness  :

               PW1— Md. Taimur Ali

 PW 2- Md. Yusuf Ali

PW 3- Nashib Ali

PW 4-Tinku Dhar Baruah

PW 5- Puja Gajmer

 

(E) Defence Witness  :

Nil

(F) Court Witness  :

 Nil
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