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J  U  D  G  M  E  N  T 

1. This prosecution case has its genesis to an F.I.R. lodged by S.I. of 

Police Nabajyoti Roy of Noonmati Police Station on 12.06.2015.  In this F.I.R. the 

informant has stated that on that very day at about 3:15 PM he along with staff  

of Noonmati P.S. accompanied by members of Central Crime Unit and personnel 

of  D/128/BN CRPF on the basis  of  a  secret  source  of  information and being 

authorized  and  supervised  by  Sri  Hemanta  Kumar  Neog,  A.C.P.  Noonmati, 

conducted raid  and search in  a  rented house located at  Salbari,  near  Nepali 

Chowk owned  by  Himangshu Dutta  and  occupied  by  accused  Bipul  Kalita  @ 

Bablu, S/O Late Arun Kalita of No. 2 Ananda Nagar, Noonmati, Guwahati  and 

accused  Harekrishna  Dutta,  S/O  Sri  Sachin  Dutta  of  Luit  Nagar,  Noonmati, 

Guwahati as per provision of NDPS Act.  During search, some powdery substance 

suspected to be heroin  was recovered in  four  polythene packets  which were 

concealed in three boxes of Fiama Soap and one box of Cargo perfume which 

were again kept inside a carry bag of white and brown colour having pouches of  

Assamwala Raginee Tea. During field test of the powdery substance with Drugs 

Detection Kit was done, which gave positive test for heroin.  Weightment of the 

same was taken on the spot in the presence of the accused and other persons by 

locally  arranging  digital  weighing  apparatus.   On  weighment,  the  suspected 

heroin weighted 698.03 gm without boxes.  Accordingly seizing officer i.e. the 

informant of this case seized the suspected heroin along with carry bag, soap, 

perfume boxes, tea pouches and three mobile phones from the joint possession 

of  accused  Bipul  Kalita  and  Harekrisha  Dutta  in  presence  of  the  witnesses. 

Samples in duplicate were drawn and sealed in presence of both the accused and 

the witnesses for chemical examination.  On the basis of information supplied by 

the  accused  persons,  their  associate  Pranjal  Das,  S/O.  Bijoy  Das  of  No.  1 

Madhabpur, Noonmati was also apprehended from the nearby house and all the 

accused persons were arrested u/s 42 of NDPS Act.  It may be pointed out at this 

stage that the so-called associate namely Pranjal  Das was discharged by this 
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court.   Thus  we  have  only  two  accused  persons  namely  Bipul  Kalita  and 

Harekrishna Dutta who faced trial till its end.

2. Further case of the prosecution is that both the accused persons 

were arrested;  they were produced before the learned court wherefrom they 

were remanded to judicial custody.  The rest part of investigation was conducted 

by one Hare Govinda Haloi.  The case record has revealed that upon receipt of 

the F.I.R. filed by Nabajyoti Roy, S.I. of police, O/C of Noonmati P.S. registered a 

case u/s 21(C) of NDPS Act.  On completion of investigation by the I.O who after 

collecting report from F.S.L. found the seized article as heroin, submitted charge 

sheet with allegations of offense punishable u/s 21(C) of NDPS Act.  At the time 

of submission of charge sheet, both the accused persons were languishing in jail,  

they  were  not  granted  bail  as  recovery  of  narcotic  pertained  to  commercial 

quantity.   Thus  both  the  accused  persons  faced  trial  from behind  the  bars. 

Copies were furnished to both of them.  Thereafter my learned predecessor in 

court upon production of both the accused persons and having heard learned 

counsel of both the sides findings sufficient material to proceed, framed charge 

u/s 22(C) of NDPS Act and read over and explained the particulars of accusation 

to both the accused persons to which they pleaded not guilty and claimed to be 

tried.

Point of determination:

3. In  the  instant  case,  it  is  to  be  determined  if  on  12.06.15  at 

Salbari, nearby Nepali Chowk, Noonmati under Noonmati P.S., Guwahati both the 

accused persons were found jointly in possession of 698.03 gms of heroin which 

amounted to commercial quantity thereby contravened the provisions of NDPS 

Act and allegedly committed offense. 

4. The prosecution in this case has examined as many as 11 PWs. 

After the process of recording of evidence of witnesses so adduced from the side 

of  prosecution  was  concluded,  both  the  accused  persons  were  subjected  to 

examination as warranted u/s 313 of Cr.P.C. with respect to the incriminating 

circumstances that surfaced against them in the evidence of record.  Their plea is 
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of total denial and false implications. They further declined to lead evidence in 

their defense.  

5. I have heard argument so adduced by learned counsels of both 

the sides, considered the evidence on record and come to the following decision.

Decision and reasons therein :

6. In  this  case,  the  prosecution  has  alleged  that  on  12.06.15  a 

commercial quantity of heroin amounting to weight of 698.03 gms was recovered 

from the joint possession of both the accused persons in a rented house which 

was taken by accused Bipul Kalita from PW.1 Himangshu Dutta on rent.  The 

prosecution has opened this case by examining this Himangshu Dutta.  He in his 

evidence has stated that accused Bipul Kalita took a rented room from him on 

monthly rent @ of Rs.2000/-.  He had not seen the other accused at any earlier 

point of time.  According to him the other accused was seen for the first time 

along with the accused Bipul Kalita on the day when police raided the said rented 

room he let out to accused Bipul Kalita ; recounting the sequence of events that 

occurred on that day,he has stated that on that particular day at about 3:00 PM, 

he was taking rest in his house when he heard conversation coming from the 

rented room of accused Bipul Kalita.  On being inquisitive, he went there and 

found some persons who identified themselves as C.I.D. personnel.  At that time 

he had seen both the accused persons present in that room. Thereafter members 

of the C.I.D. team told him that they recovered drugs from that room let out to 

accused Bipul Kalita.  The C.I.D. team also showed him a number of packets 

containing certain powdery substance.  He has further stated that weighment of 

those substance was made in his presence by means of the weighing balance 

which was brought from a local goldsmith by the name of Srebash Ghosh (PW.5).  

He has further stated that  powdery substance was chemically  tested on that 

spot.  He proves exhibit 1, seizure memo.  He has further stated that the C.I.D. 

team took  away  both  the  accused  persons  from the  spot  along  with  seized 

materials and also asked him to accompany them.  Accordingly he went to the 

P.S.  Further version of this witness is that he put his signature on exhibit.1 at the 

P.S.  He has also stated that accused Bipul Kalita was an auto-rickshaw driver by 
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profession.  He has also stated that before putting his signature on exhibit 1, he 

had not  gone  through the contents  therein.   Upon attentive  analysis  on  the 

evidence of this witness, it is seen that he had not seen the actual recovery of 

the drugs from the rented room of accused Bipul Kalita.  His only version is that 

by that time when he went there on hearing some sounds of conversation from 

his house, he had met a C.I.D. team who informed that they recovered drugs 

from the room let out to   accused Bipul Kalita.  He had further claimed that he 

had never seen accused Harekrishna Dutta in that place or in the area prior to 

this incident and for the first time he had seen accused Harekrishna Dutta with 

Bipul Kalita in that room when the police raided that room and conducted search. 

From his evidence it is apparent that search was not carried out in his presence.  

7. Now we come to the evidence of PW.2 Dibemsar Deka, he is a 

resident of the same area.  He owns a shop at Salbari, Noonmati.  According to 

him the incident occurred in the rented house belonging to PW.1 at about 2:00 or 

2:30 PM.  At that time he was in his house situated at about 15 meters from the 

place of incident.  He had heard from some unknown persons that some drugs 

were recovered from the house belonging to PW.1.  Then he went there and 

came to know from the police personnel who were present at that place that a 

youth  visited  the  said  rented  house  and  out  of  his  possession  drugs  were 

recovered.  Thereafter he went to that room and found both the accused persons 

there.  Police showed him some powdery substance suspected to be drugs inside 

the said room.  Police took and obtained his signature on exhibit 2, a seizure list, 

whereby  one  electrical  weighing  balance  was  brought  from  PW.5  a  local 

goldsmith.   He  pleaded  his  ignorance  as  from whose  possession  the  seized 

substance was recovered.  He is very candid in admitting that he had not seen 

the actual recovery and seizure of drugs and whatever he had stated before the 

court it was as per the version of police  as being told by the police.  Thus from 

his evidence it is apparent that he is a reported witness.  He has no knowledge 

about the actual incident ; he heard from others that police raided the house of 

PW.1 ; then out of curiosity he went there and found a police team present there 

who told him that they recovered some drugs from the room of the accused. It is 

further seen from his evidence that no recovery and search was made in his 



6

presence.  Even otherwise exhibit 1 seizure list does not bear the signature of 

this witness.  His version is that an electronic weighing machine was brought by 

police in his presence through which weight of the seized substance was taken. 

He proves his signature on exhibit 2.  Upon perusal of the exhibit 2, it is seen 

that he has put his signature on that document.  Thus from his evidence as well  

as from the evidence of PW.1 it is   abundantly established that on that day the 

police team raided the rented house of PW.1; that rented room was let out to 

accused Bipul Kalita.  From a combined reading of the evidence of PW.1 and 2, it 

is further found that on that day both these witnesses had spotted accused Bipul 

Kalita and Harekrishna Dutta in the said rented room that was let out to Bipul  

Kalita.  Proceeding further we have seen that prosecution has examined  another 

witness who has claimed to  have  remained present at that time when seizure 

was made; he is PW.3.  Now let us focus our attention to his evidence   to test its  

credibility and trustworthiness. According to this witness, on 12.06.15 at about 

3:30 PM the alleged occurrence took place at Salbari under Noonamti; he was 

going towards his office “News Live” situated at Christian Basti, when he noticed 

some people gathered on the road at Salbari, Noonmati, Guwahati.  On enquiry 

he came to learn that two persons were apprehended by a team of C.I.D. from a 

rented  house belonging to  accused  Bipul  Kalita.   In  the  meantime police  of 

Noonmati P.S. joined C.I.D team. The team of C.I.D. personnel had recovered 

some tea packets and perfume packets from the shed of Bipul Kalita.  The C.I.D. 

team also recovered one bag from the same shed.  On opening the said bag, the 

C.I.D. officials recovered some powdery substance which was suspected to be 

drugs.  The C.I.D. officials prepared some small packets from the said recovered 

powdery substance. He proves exhibit 1 in respect of the seized articles including 

drugs.  He has further stated that when his signature was obtained the paper 

was blank.   Nothing was  written  on  that  paper.   He has  further  stated  that 

Material Exhibit 1, the bag which was produced before this court at trial bore no 

signature of this witness.  He remained very categorical to the fact that he had 

not seen the recovery and seizure of drugs and as per the version that projected 

by the police authority, he tendered his evidence before this court.  From critical 

analysis from the evidence of this witness, it is seen that he himself having not 
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seen recovery and seizure of drugs.  His further version is that police obtained his 

signature on a blank paper.  He has also stated that his signature was not taken 

on the top of the bag from which drugs were recovered.  This bag was exhibited 

before this court as Material Exhibit 1.  PW.3 remained empathetic to the fact 

that it did not bear his signature.  Thus from the above, it is manifest that he was 

not present when the police raided the rented room of accused Bipul Kalita and 

he had no knowledge wherefrom these drugs were taken out or who possessed 

those drugs out of the two accused persons.  From the record, it is seen that the 

seizing officer was examined by the prosecution as PW.2.  He is the star witness 

of the prosecution as it was he who received the secret information regarding the 

storage of narcotic in the rented room belonging to accused Bipul Kalita and it  

was he who reduced the said information into writing and being authorized by 

superior officer he by constituting a team raided the said rented room and he 

claimed to have recovered the drugs from the said rented room of Bipul Kalita.  I 

shall come to his evidence at later stage.  

8. Now  let  us  see  what  the  rest  of  the  PWs  have  deposed  in 

connection with the case in hand.  From the record it is seen that the prosecution 

apart from examining the PW.1, PW.2 and PW.3, all independent witnesses have 

also examined as PW.7, Madan Boro, PW.8, Paresh Deka , PW.9, Suresh Brahma 

and PW.10, Dhrubajyoti Dutta.  They are all independent witnesses not related to 

any side  having no axe to grind by deposing falsely in this case.  Their evidence 

bears a ring of truth when this court analyses their evidence.  Now let us turn our 

attention on the evidence of PW.7.  He is a businessman by profession.  He has a 

dwelling house at Salbari under Noonmati P.S.  According to him ,on the day of 

incident he found both the accused persons in the rented house of Harekrishna 

Dutta, PW.1.  The said room was crowded by lots of people ; then he also went  

there to see what had occurred; reaching there he saw many police personnel 

along with media persons and local public in the said rented house.  He has also 

claimed to have seen polythene packets inside that rented room ; there he came 

to  know from others  that  those  packets  contained  drugs.   Thereafter  police 

arrested both accused persons and took them away.  He pleaded his ignorance if 

any objectionable material was recovered out of the possession of any of the 
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accused.  Thus from his evidence, it has simply emerged that on that day he 

having seen the rented house of PW.1 being crowded by lots of people there, he 

went there and found police officials along with media persons and local people. 

He had also seen some polythene packets inside the rented house.  This witness 

has not claimed that he remained there from the first point of time when police 

raided that spot.  His only version is that he went there after everything was 

over.  He was simply apprised by others that some packets containing drugs were 

recovered from the rented house.  He remained very empathetic to the point that 

he had no knowledge if anything was recovered from the accused.  Going to the 

evidence of PW.8, we have found that he has also a dwelling house at Salbari, 

Noonmati under Noonmati P.S.  According to him ,occurrence took place during 

day time.  At that relevant time, he was not at home.  He was at his paternal 

house at Rangia.  He returned back home on that day at about 10:00 P.M.  Then 

he heard from the local inhabitants of that area that his brother-in-law Pranjal  

Das was arrested by police of Noonmati P.S. in connection with recovery of drugs. 

On receipt of that information, he immediately rushed to Noonmati P.S. but he 

failed to meet his brother-in-law.  He further claimed that he came to learn that 

Pranjal Das his brother in law was arrested from Nepali Chowk.  Thus from his 

evidence it has simply emerged that he was not present at that time when search 

and seizure of suspected heroin was made in the rented house let out to Bipul 

Kalita.   He  was  at  that  relevant  time  at  his  paternal  house  at  Rangia.   He 

returned back home at about 10:00 PM and thereafter he came to learn from 

local  people  that  his  brother-in-law  was  arrested  by  police  in  connection  of 

recovery of drugs.  Accordingly he went to Noonmati P.S. but he failed to have an 

audience with  his brother-in-law.  PW.9 is Suresh Brahma, who is a driver by 

profession and he in his evidence has stated that on that day at about 8:00 PM 

he had noticed some people gathered in the house of PW.1 Himangshu Dutta. 

He went there but due to huge crowd he had failed to have any clear vision as 

what was going on inside.  He pleaded his ignorance if anything happened on 

that day.  Thus it is seen that his evidence does not help the prosecution in the 

least.  He had no knowledge what occurred on that day ; though he went to that  

place but due to overcrowding, he failed to have a glimpse of the happenings 
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inside the said room.  Now we come to the evidence of PW.10 Dhurbajyoti Dutta.  

He is the own brother of accused Harekrishna Dutta.   His evidence does not 

support the prosecution in any manner; rather to a large extent it damages the 

prosecution  case  on  material  aspects.   He knows  Pranjal  Das  his  classmate. 

According to him on that day of incident, his tempo got broken down due to 

mechanical defect when he was carrying two bags containing tea packets in his 

vehicle.   Then  he  called  Pranjal  Das  and  handed  over  those  bags  to  him 

containing tea packets to be carried to one Motor Garage, Sector 3 situated at 

Noonmati Refinery.  He could not say clearly as to if Material Exhibit 1 was one of 

the said bags which he handed over to Pranjal Das.  According to him it looks 

alike.  He has further stated that police seized his motor cycle from Harekrishna 

Dutta.  Thus from the evidence of this witness, it has simply emerged that he is 

the brother of Harekrishna Dutta.  He is an auto-driver ; on that day he was 

driving his vehicle ; it got broken down on the road ; then he called one Pranjal  

Das his classmate and handed over those two bags which he was carrying in his 

vehicle  on the relevant time to be taken to one Motor Garage, Sector  No. 3 

situated at Noonmati refinery.  He has further claimed that his motor cycle was 

with his brother and this motor cycle was seized by police.  We shall see at later 

stage if any such motor cycle was seized by police in connection with this case. 

Now we have discussed over evidences of all except PW.4, the seizing officer.  He 

is the star witness ; it was he who received the secret information, then he made 

G.D. entry, then by constituting a team and on being authorized and supervised 

by police officer,  proceeded to raid the rented house of Bipul Kalita.  Now let us  

see what he has deposed in connection with this case ; before that  it may be 

noted with all concern that all except this witness none other has claimed to be 

present from the first point of time when police reached there or entered the 

room of the accused Bipul Kalita. 

9. Now  we  are  going  to  analyze  the  evidence  of  PW.4  with  all 

attention  to  see  if  this  police  officer  had  complied  with  all  the  mandatory 

provisions of NDPS Act and /or what he had recovered during this raid operation. 

Coming to this evidence we have found that on 12.06.2015 he was posted as 

Sub-Inspector of Police at Noonmati P.S. On that day at about 3:15 PM, the O.C. 
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Noonmati  P.S.,  Inspector  Bhabani  Dhar  Sarma  received  an  information  from 

secret source to the effect that some contraband was hidden in the rented house 

of Bipul Kalita.  The said secret information was recorded vide Noonmati G.D. 

Entry No. 380 dated 12.06.15.  He proves exhibit 3, copy of the said G.D. Entry. 

No. 380 dated 12.06.2015.  He further proves signature of the then O.C. on that 

document.  He has further stated that the then O.C. directed him to pursue the 

secret information as per the authority given by A.C.P., Central Police District, 

Noonmati.   He further  proves exhibit  4 as  the said authority  letter.   He also 

proves  signature  of  then  A.C.P.,   Hemanta  Kumar  Neog on   that  document. 

Thereafter O.C. Noonmati P.S, Inspector Bhabani dhar Sarma, PW.4 himself, ASI 

Lankeswar Gogoi, Woman Constable Nitumoni Bhuyan, Havildar Dilip Malakar and 

one home guard Abdul Rashid went to the place of occurrence i.e. Salbari to 

carry out seizure operation.  To that extent we have traversed. Now let us make 

a pause to ponder over the matter as to why all  these persons namely O.C, 

Inspector  Bhabani  Dhar  Sarma,  ASI  Lankeswar  Gogoi,  Woman  Constable 

Nitumoni Bhuyan, Havildar Dilip Malakar and one home guard Abdul Rashid were 

not examined in this case.  It would have been otherwise if some of them could  

have been examined by the prosecution ; but there is no justifiable explanation 

as to why all these persons were kept out from the court door-step.  Proceeding 

further,  we have to see if  the  prosecution  by  leading cogent  and convincing 

evidence has succeeded to establish the fact that section 42 of the NDPS act was 

complied with in letter and spirit.  It is a settled position of law under section 42 

sub section 2 of  NDPS Act  that  the empowered officer who takes down any 

information in writing or records the grounds for his belief under the proviso to 

section 42 sub section 1 should forthwith send a copy thereof to his immediate 

official  superior.   If  there  is  total  non-compliance  with  provisions,  the  same 

affects  the prosecution case.  To  that  extent,  it  is  mandatory.   It  is  admitted 

position that  object  of  the Act  is  to  make stringent  provision for  control  and 

regulation of operations relating to narcotic drugs and substance.  At the same 

time, to avoid harm to innocent persons and to avoid abuse of the provisions by 

officers,  certain  safeguards  are  provided  which  have  to  be  observed  strictly. 

Therefore section 42 sub-section 2 of the NDPS Act makes it obligatory that such 
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of the officers mentioned therein, on receiving an information should reduce the 

same into writing and also records reasons for the belief while carrying out arrest 

on search as provided under the proviso to section 42 sub-section 1.

10. After referring to a host of judgments, the Constitution Bench of 

the Hon’ble Apex Court in State of Punjab versus Balbir Singh (1994) 3 SSC 299 

held that  the provisions of  section 42 and 50 are  mandatory and their  non-

compliance would render the investigation illegal. It was reiterated that severer 

the  punishment,  greater  the care to be taken  to see that  all  the safeguards 

provided in the statute are scrupulously followed.  The safeguards mentioned in 

section 50 are intended to serve dual purpose to protect the person against false 

accusation and frivolous charges as also to lend credibility  to the search and 

seizure conducted by the empowered officer.  If the empowered officer failed to 

comply with the requirements of the section, the prosecution is to suffer for the 

consequences. The legitimacy of judicial process may come under a cloud if the 

court  is  seen  to  condone  acts  of  lawlessness  conducted by  the  investigation 

agency during search operations and it may also undermine respect for the law 

and may have the effect of unconscionably compromising the administration of 

justice. 

11. In the instant case, PW.4 has very categorically stated that the 

information  received  from secret  source  was  reduced  into  writing.   Now the 

question is who reduced the said information to writing.  The prosecution by 

examining the PW.4 has brought on record and exhibited exhibit 3, certified copy 

of  G.D.  Entry  No.  380  dated  12.06.15.   Upon  going  through  this  piece  of 

document it is seen that the said information was entered in the general diary by 

the then Officer-in-charge of Noonmati P.S.  Thus he was the fitperson to have 

been proved such entries, but he was withheld from entering into the witness 

box.  The matter does no end there.  After this information was reduced into 

writing ,it is incumbent upon the empowered officer to send a copy to his official 

superior.  But in this case and as well as in the evidence of PW.4 there is no 

whisper as to if this mandatory provision of law was complied with.  Thus we 

have found that  there  was non-compliance of  section 42 of  NDPS Act  which 
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emphasizes the authorized officer to reduce the information he received from any 

source into writing and to send a copy thereof to his official superior within the 

shortage possible time ; but here in this case it was not done so.  There is no 

dispute to the fact that PW.4 being an empowered officer, he was authorized vide 

exhibit 4 by the ACP Hemanta Kr. Neog to do all legal formalities as per provision 

of NDPS Act and it comes under no challenge; so this piece of document can be 

admitted and on the basis of the same, it  can be safely held that PW.4 was 

authorized /empowered officer and he was authorized by his superior officer as 

per provision of law to do the other formalities under NDPS Act.

12. Proceeding further, we have seen, this witness in his evidence has 

stated  that  during  the  course  of  search  in  the  house,  he  recovered  Material 

Exhibit  1,  one bag.  On opening that  bag he found three numbers of  paper 

covers of soaps containing some powdery substance which was suspected to be 

drugs.   He also recovered two perfume boxes.   Thereafter  he seized all  the 

recovered items by preparing seizure memo.  The Material Exhibit 1, the said bag 

was brought in the court at the time of trial and PW.4 identified the same to be 

the bag he seized on that eventful day from the room of accused Bipul Kalitla 

containing  drugs  ;  but  very  interestingly  it  is  seen  at  the  time  when it  was 

displayed in the court, it was in an opened condition.  The said bag was not 

sealed as per provision of law.  In the Case of Prantosh Paul & Others versus 

State of Tripura reported in volume 193, the Hon’ble High Court has observed 

that  testimony  of  I.O.  showing  that  prior  information  was  received  was  not 

recorded in writing nor sent to any superior authority seizure list not indicating 

that  at the time of seizure,  the contraband substance was sealed,  packed or 

imprinted with any identifying marks as required. The evidence of I.O. is that 

seized packets  were not sealed and had no marks and in such premises the 

Hon’ble  High  Court  had held that  there  was  non-compliance of  provisions of 

mandatory sections 42, 52 A(2) of NDPS Act.  The same situation arises in this 

case.   Exhibit  1 the seizure list  does not  disclose that  the contrabands were 

sealed in presence of witnesses with a specific seal, any identification marks nor 

the bag containing contrabands were sealed.  There was non-compliance of the 

mandatory provision of law and such non-compliance has drastically weakened 
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the prosecuting case.  He has further stated that he took the accused persons 

along with the seized materials to Noonmati P.S. and filed F.I.R. in writing.  Going 

to  the  evidence  PW.11  it  is  found  that  he  investigated  this  case.   He  is 

Haragovinda Haloi, S.I. of police, then attached to Noonmati P.S and according to 

him  on  12.06.15  O.C  Noonmati  P.S.  received  an  F.I.R.  from  PW.4  and  he 

registered a case being Noonmati P.S. Case No. 288/2015 under section 21(C) of 

NDPS Act and endorsed the case to him to complete the investigation.  Then on 

the next following day,  he formally produced the accused persons before the 

court  ;  he  further  stated  that  sample  of  suspected  drugs  was  taken  by  his 

predecessor  I.O.  which  was  sent  to  F.S.L.  for  chemical  examination  under 

signature of Hemanta Kr. Neog, ACP.  He subsequently collected the report from 

F.S.L. which gave positive test for the Diazepam and percentage of Diazepam in 

each exhibit was found to be 20.80%.  He has further stated that at the time of 

production of the accused, he did not produce seized articles before the learned 

court below.  Now let us see what impact it has on the prosecution case.  In the 

case of Jitendra and another versus State of M.P. reported under 2004 Volume 10 

SCC 562 a similar situation arises.  There was a failure on the part of the police  

agency to produce the seized drugs before the trial court.  In such premises, the 

Hon’ble Apex Court has held that the best evidence would have been the seized 

material which ought to have been produced before the trial court as marked 

material objects. The Hon’ble Apex Court has further held that it is not a mere 

procedural irregularity.  It rather causes prejudice to the accused and hence it 

can be treated to be fatal to the prosecution case.  In the instant case, from the 

evidence of the seizing officer PW.4 and the I.O. PW.11 it is apparent that the 

seized materials were not produced before the learned court below.  It certainly 

has caused prejudice to the accused.  PW.11 has further stated that the samples 

were sent to the F.S.L. by the police station on the strength of the forwarding 

letter issued by ACP.  Now we shall turn our attention to the evidence of PW.6, 

the Deputy Director, Drugs and Narcotic Division, DFS, Assam to see when the 

samples were received at the lab, the prosecution has claimed that the crime was 

detected  on  12.06.15.   He  in  his  evidence  has  stated  that  on  15.06.15  he 

received a sealed parcel  in  connection with Noonmati  P.S.  Case NO. 288 u/s 
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21(C) of NDPS Act consisting of 4 exhibits in a sealed envelope which he marked 

as DN-159/2015(a) to DN-159/2015(d).  After examination he found that all the 

exhibits gave positive test for  Diazepam and percentage of Diazepam in each 

exhibit was found to be 20.8%.  He further proves his report as exhibit 10.  Thus 

from his evidence it is apparent that on 15.06.15 the samples were received at 

F.S.L.  Now the question is why this delay was made.  There is no answer to this  

query  ;  neither  there  is  any evidence on  record  to  get  satisfied  under  what 

condition and under whose custody those samples were kept and where those 

samples were kept and under whose supervision those samples were kept and 

whether it was in safe custody.  To that effect there is absolutely no evidence. 

From the evidence ,it is clear that no measures were taken by the I.O. to ensure 

safe custody of the sample packets till it was received by the F.S.L.  The process 

of sending sample packets to F.S.L. in the instant case does not ensure protection 

against possibility of tempering section 55 of NDPS Act. Section 55 of NPDS has 

emphasized when an Officer In-Charge of Police Station was taken charge of and 

kept in safe custody, pending the orders of the of the Magistrate,  all  articles 

seized under this Act within the   local area of that police station and which may 

be delivered to him, and shall allow any officer who may accompany such articles 

to the police station or who may be deputed for the purpose, to affix his seal to  

such articles or to take samples of and from them and all samples so taken shall  

be sealed with the seal of the officer in-charge of the police station.  Thus from 

the evidence of record, it is seen that this provision was given a good bye by the 

prosecution.  There is no evidence worth the name as to whether the samples 

and remnants of the narcotic drugs were handed over to O.C., if it is so whether 

the O.C. kept those articles and under whose custody.  If  it  was kept in the 

malkhana  why  the  prosecution  has  not  examined  the  in-charge  of  the  said 

malkhana or having brought  before  this  court  malkhana register to  get  itself 

satisfied that there is no tempering in the transit period and those were same 

samples which were seized and forwarded to F.S. for chemical examination.  Thus 

we  have  found  that  the  prosecution  has  conducted  this  case  in  a  slip-shod 

manner.  In the first instantce, it  has failed to prove the fact that mandatory 

provision of  section  42 of  NDPS Act  was scrupulously  followed and complied 
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with ; then it has further failed to prove that samples were sealed in accordance 

with law.  There is no answer to the query if samples as well as such above-

mentioned drugs were produced before the court after arrest of the accused and 

where samples and remnants of the narcotic drugs were kept and for all these 

reasons and in view of the above discussion and reasons thereof the court is of 

the opinion that the prosecution has failed utterly to establish the guilt of the 

accused persons for alleged commission of offense punishable u/s 22(C) of NDPS 

Act beyond all reasonable doubts.  In the result , the accused persons are found 

not guilty and are acquitted and set at liberty forthwith.

13. The bail bond of the accused stands discharged.

14. Signed, sealed and delivered in the open court on this 11th day of 

May, 2017 at Guwahati. 

 

                                                                                (M. Ahmed)
                                                                          Sessions Judge, 
                                                                                          Kamrup(M), Guwahati 
 
Dictated & corrected by me. 

  

 

         (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahati 
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A P E N D I X 

(A) Prosecution Exhibits: 
Ext-1 : Search and Seizure list. 
Ext.- 2 : Seizure list.
Ext.- 3 : Extract Copy of GDE. 
Ext-4 : Authority Letter. 
Ext-5 : Sketch Map. 
Ext-6 : Representative Metal Seal. 
Ext-7 : Separate Weighment Sheet. 
Ext-8 : FIR.
Ext-9 : Printed Form of the FIR. 
Ext-10 : FSL Report. 
Ext-11 : FSL forwarding letter. 
Ext-12 : Sample forwarding letter.
Ext-13 : Charge sheet. 
(B) Defence Exhibit: Nil.
(C) Court Exhibit: Nil.
(D) Prosecution Witnesses:
PW-1 : Sri Himangshu Dutta.
PW-2 : Sri Dimbeswar Deka.
PW-3 : Sri Uday Shankar Bhuyan
PW-4 : Sri Navajyoti Roy
PW-5 : Sri Sribash Ghosh.
PW6 : Sri Dhrubajyoti Hazarika
PW7 : Sri Madan Boro
PW8 : Sri Paresh Deka
PW9 : Sri Suresh Brahma
PW10 : Sri Dhrubajyoti Dutta
PW11 : SI Hargobinda Haloi

(E) Defence Witnesses: Nil
(F) Court Witnesses: Nil. 

    (M. Ahmed)
       Sessions Judge, 

    Kamrup(M), Guwahati.


