
1

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: KAMRUP (M)

                                    G.R. No. 2962/15 U/S 279/304-A IPC

                                               State

                                               -Vs-

                                   Syed Sayedur Rahman

                                   S/o- Kharshed Ali

                                   Village- Madhapur

                                   P.O.- Morowa

                                   P.S.- Nalbari

                                   District- Nalbari (Assam)

                                                       …………… Accused

  Present: Shri NayanJyoti Choudhury, A.J.S.

  For the State: Mr. K. Talukdar....Learned APP

  For accused: Mr. H. Ali...Learned advocate

  Date of Evidence: 11-07-16, 06-08-16, 07-03-17, 30-03-17

  Date of argument: 20-05-17

  Date of judgment: 20-05-17 

J U D G M E N T

1.Brief fact of the case:- 

2. The prosecution case in brief is that on 10-03-15 at about 10.45 p.m. one 
Bhabesh Kalita was on his way to home from Krisna Nagar Bazar Chowk then 
one Maruti Omni vehicle bearing registration no. AS-01 MA-1276 which was also 
coming in the same direction with high speed rashly and negligently knocked 
down victim Bhabesh Kalita wherein he sustained grievous injury on his head 
and body and though he was admitted in the GMCH Hospital  but as the injuries 
were fatal and on 18-03-15  he succumbed to such injuries.
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2. On 21-03-15, Torulata Kalita who was the wife of deceased lodged an FIR in 
the  Dispur  P.S.  The  FIR  was  registered  as  DispurP.S.  case  no.548/15  u/s 
279/304-A of IPC and after investigation charge sheet was filed u/s 279/304-A of 
IPC against  the accused person.  The accused person made appearance and 
copies  of  relevant  documents  were  furnished  to  him  and  the  particulars  of 
offences  u/s  279/304-A  of  IPC  were  explained  to  the  accused  to  which  he 
pleaded not guilty and claimed to be tried.

3. Prosecution has examined 5 (five) witnesses in order to prove its case and 
exhibited some documents. The witness have been duly cross examined by the 
defense and thereafter discharged.

4.  On closure of  prosecution evidence,  accused person have been examined 
under section 313 of Cr.P.C. wherein he denied the alleged charges against him. 
On being asked accused person has declined for defense evidence.

5. I have heard arguments advanced by the learned APP and learned counsel 
appearing for the accused and also scrutinized the evidence available on record.

6. Upon hearing the learned counsel for both sides and after perusal of record, 
the following point for determination are formulated for proper adjudication of 
this case.

7. POINTS FOR DETERMINATION:

A) Whether accused person on 10-03-15 at about 10:45 p.m. at Krishna 
Nagar Bazar Chowk was driving a Maruti Omni vehicle bearing no. AS01 
MA 1276,  in a rash and negligent manner so as to endanger human 
life,or to be likely to cause hurt or injury to any other person?

B)  Whether the accused on the same date,  place and time caused the 
death of the victim Bhabesh Kalita by driving the aforesaid vehicle in rash 
and negligent manner?

8. DISCUSSION, DECISION AND REASONS THEREOF:

9. The learned A.P.P. appearing for the state has fairly submitted that there are 
sufficient evidence in support of the prosecution case. On the other hand the 
learned advocate for the accused person have submitted and argued that none 
of the prosecution witnesses have supported the prosecution case and there is 
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no evidence to show that the accused person was involved with the alleged 
offence. The learned advocate for the accused person has further submitted that 
the  prosecution  has  miserably  failed  to  prove  the  case  against  the  accused 
person  as  alleged  beyond  all  reasonable  doubt  and  the  accused  person  is 
entitled to get acquitted from the charges leveled against himNow let me try to 
decide the above points on the basis of evidences on record. In order to make a 
clear and convenient discussion, I deem fit to reproduce relevant testimonies of 
prosecution witnesses.

10. PW-1,Tarulata Kalita who was the informant of this case in her examination 
in  chief  submitted  that  she  at  the  time  of  incident  was  at  home  and  got 
information  of  the  incident.  PW 1  deposed  that  she  did  not  know how the 
accident took place. The PW 1 deposed that later on she lodged the FIR. The 
FIR was exhibited as Ext. 1 and her signature as Ext. 1(1).The accused side 
declined to cross examine the PW 1.

11. PW-2, Diganta Rajbongshi deposed that though he was not present at the 
place of incident but he got to know that while victim was returning from Krisna 
Nagar  Bazar  Chowk,  one  Maruti  Van  hit  him  from  his  behind  and  further 
submitted that as he was not there at the place of accident so he did not know 
for whose fault that incident took place. Learned counsel for the defense also 
declined to cross-examine him. PW-3, Jogen Kalita who was the eye witness to 
the incident deposed that alleged incident took place on 10-03-15 at about 10 to 
10’30  p.m.  And  at  the  time of  incident  he  was  at  Krisna  Nagar  and  victim 
Bhabesh Kalita was returning to his home on foot then one Maruti Van bearing 
registration no. AS-01 MA 1276 hit him from his behind and then he admitted 
the  victim  in  the  GMCH  Hospital  but  on  18-03-15  victim  died.  He  further 
submitted that the incident took place due to the fault of the VAN and the Van 
fled from the place after hitting the victim. In his cross examination the PW 3 
admitted that he reached the place of accident after 2/3 minutes. 

12. The I.O Abdul Rouf Mandal was examined by the prosecution as PW4. THE 
I.O. in his examination in chief deposed before the court that on 10-03-15 he 
was posted at Traffic Branch of Dispur P.S. and on 18-03-15 at 5:10 pm one 
Diganta  Rajbongshi  informed verbally  before  the  police  that  on  10-03-15  at 
10:35 pm at Japorigog Krishna Nagar Chowk an accident took place wherein one 
Bhabesh Kalita was hit by one Maruti Omni No. AS 01 MA 1276 and after the 
accident the vehicle ran away. The victim was admitted in GMCH but on 18-03-
15 the victim took his last breath. A GD entry was made and the PW 4 got 
message from GMCH but since it was late at night so the inquest could not be 
made. On the next day inquest was made and after the post mortem the dead 
body was handed over to the guardian of the deceased. On 21-03-15 the wife of 
the deceased lodged FIR and PW 4 was given direction to investigate the case. 
The PW 4 recorded the statement of informant and visited the place of incident 
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made requisition of the particulars of the alleged vehicle. He further deposed 
that  he  made  contact  with  Diganta  Rajbongshi  and  as  per  his  direction 
interrogated the witnesses. He collected the particulars of the alleged vehicle 
from DT Office through constable and accordingly the owner of the vehicle was 
given notice to appear along with the driver. PW 4 draw the sketch map. On 23-
03-15 the owner of the vehicle appeared in police station along with the driver.  
PW 4 seized the vehicle along with documents and interrogated the driver who 
admitted his involvement and was arrested and later on enlarged on bail. On the 
next  date after MVI examination the vehicle was given to the zimma of the 
owner.  PW  4  collected  P.M.  Report  and  on  completion  of  investigation  he 
submitted charge sheet against the accused person above named u/s 279/304-A 
of IPC and along with the charge sheet he annexed the seizure list,  medical  
report and the case diary. Ext.2 is the seizure list, Ext.3 is the charge sheet and 
Ext. 2(1) and 3(1) were his signatures. The I.O. during his cross examination 
deposed that he does not know if on 10-03-15, the van bearing registration no 
AS 01 MA1276 was not driven by the accused person.

13.  The Asst. Professor of Forensic of GMCH Dr. Richa Pandey examined by the 
prosecution  as  PW5  and  she  her  examination  in  chief  deposed  that  she 
conducted post mortem of Bhabesh Kalita and submitted that death was due to 
coma as a result of head injury sustained by the deceased and further deposed 
that  Ext.4  is  the  medical  report  and  Ext.4(1)  was  her  signature.  Defence 
declined to cross examine PW5.

14.  Now it  is  seen that  PW 1 and PW 2 have not  stated any incriminating 
materials against the accused person as both of them were not present at the 
place of occurrence. Hence, their  evidence can not be taken into account to 
prove  the  case  of  prosecution.  PW3 who is  the  eye  witness  to  the  alleged 
incident but did not deposed as to the fact that the vehicle was driving rashly 
and negligently. He only stated that the incident was occurred due to the fault of 
the vehicle. A speeding vehicle may not be rash and negligent if the driver has 
control  over  the  car.  To  prove  the  rash  and  negligent  there  must  be  some 
evidence. No MVI report was exhibited and though the vehicle was sent for MVI 
examination, but Officer conducting the examination was not examined. Apart 
from that, PW4 I.O. of this case investigated the matter on and from 21-03-15 
and no evidence was adduced to prove that fact accused person was driving 
alleged vehicle on 10-03-15. Evidence of PW 5, M.O. of this case undoubtedly 
proved that  victim died due to  coma as a result  of  head injury and as  the 
defence counsel declined to cross examine her, her examination in chief remain 
intact and un rebutted and therefore  reliable. But that is not sufficient to prove 
the guilt of the accused person as no statements has been made to prove that 
accused person was driving of the vehicle on the day of occurrence and more 
specifically as to the fact that alleged vehicle was driving rashly and negligently. 
Though  involvement  of  the  vehicle  in  the  alleged  incident  is  proved  by  the 
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testimony of PW3 and PW4 but the prosecution totally failed to prove the fact 
that on the date of incident accused was driving the vehicle and that too rashly 
and negligently. In a criminal case the prosecution has to prove the case beyond 
all reasonable doubt against the accused. But in this case the prosecution has 
not been able to prove the case beyond all reasonable doubt to make me believe 
that the accused person was involved to the charges leveled against him. Hence 
in my considered view I hold the opinion that the accused person Sayed Sayedur 
Rahman is not guilty u/s 279/304-A of IPC

 15.  Considering  the  nature  of  the  offence  and  other  attending  facts  and 
circumstances of this case the accused Sayed Sayedur Rahman is acquitted.

16. The bail bonds for Sayed Sayedur Rahman shall be in force for six months.

17. Accordingly the case is disposed off on contest under the following order

                                                        ORDER

In view of the evidence of  the witness,  the material  available with the case 
record and the argument put forwarded by the Learned A.P.P. and the learned 
counsel for the accused person I am of the opinion that the prosecution has 
failed  to  establish  the  case  against  the  accused  Sayed  Sayedur  Rahman as 
alleged. Hence the accused Sayed Sayedur Rahman is acquitted.  The bail bonds 
for Sayed Sayedur Rahman shall be in force for six months. The case is disposed 
of on contest accordingly. 

Given under my hand and seal of this Court on this 20 th day of May 2017 at 
Guwahati, Kamrup (M).

Dictated and corrected by me,

Nayanjyoti Choudhury                              Nayanjyoti Choudhury

Judicial Magistrate First Class                     Judicial Magistrate First Class 

        Kamrup (M)                                          Kamrup (M) 
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                                                  APPENDIX

(A) Prosecution Exhibits  :

Ext 1- FIR

Ext. 2- seizure list

Ext. 3-  charge sheet

Ext. 4- Medical Report.

(B) Defence  Exhibits  :

Nil

(C) Prosecution Witness  :

              PW1— Tarulata Kalita

PW 2-  Diganta Rajbongshi

PW 3-  Jogen Kalita

PW 4-  Abdul Rouf Mondal

PW 5- DR. Richa Pandey

(D) Defence Witness  :

Nil

(E) Court Witness  :

 Nil
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