
1 
 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

G.R. Case No.   11667 of 2014 

u/s 461/380, IPC 

State 

           -vs-        

Md. Mobarak Ali    .....    Accused 

Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on :       20.07.16 
22.09.16 
18.08.17 

    Arguments heard on   :      11.10.17 

     Judgment delivered on:      02.11.17 

Appearing for the Prosecution :   Assistant Public Prosecutor, Sri S. Zahir. 

Appearing for the Defence  :   Sri N. Islam 

JUDGMENT 

1. The accused, Md. Mobarak Ali, has stood trial for offences punishable 

under sections 461/380 of the Indian Penal Code (hereinafter called IPC). 

Allegation and Information 

2. The informant, Sri Niranjan Bhuyan lodged an ejahar before the 

Hatigaon Police Station alleging inter alia that he had a godown in his house 

where he stored the merchandise from Lakhimi Tent House, Lakhimi Nagar, 

Hatigaon. For the preceding 2-3 (two to three) months, there had occurred 

several incidents of thefts at his godown. As such, he decided to keep vigil at the 

godown. On 06.11.2014 at around 6:00 a.m., he apprehended 2 (two) persons 

with 5 (five) silver bowls, 4 (four) trays, 1 (one) gas burner. 

3. The ejahar was registered as Hatigaon P.S. Case No. 337/14 under 

sections 461/380, IPC. The police after investigation submitted charge-sheet 

against accused, Md. Mobarak Ali and one Mr. X (name withheld) under the same 

sections. 
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Trial 

4. Mr. X was declared a juvenile and the case against him was made 

over to the Juvenile Justice Board. My learned predecessor-in-office took 

cognizance of the charge-sheeted offences and issued process against the 

accused, Md. Mobarak Ali. On his appearance, copies were furnished to him as 

per section 207, Criminal Procedure Code (hereinafter called CrPC). After hearing 

both sides and on perusal of the materials forwarded with the police report, a 

formal charge under sections 461/380, IPC was framed against the accused. The 

charge was read over and explained to him to which he pleaded not guilty and 

claimed to be tried. 

5. During the course of the trial, the prosecution examined the 

informant, Sri Niranjan Bhuyan as PW-1, Sri Uttam Bhuyan as PW-2, Sri Sunil 

Bhuyan as PW-3, and the investigating officer, Sri Krishna Kanta Deka as PW-4. 

The prosecution exhibited the Ejahar, the Seizure List, the Sketch Map and the 

Charge-Sheet.  

6. After completion of the prosecution evidence, the accused person was 

examined under section 313, CrPC. He denied all the allegations against him. The 

defence did not adduce any evidence.  

7. I have heard the arguments of the learned counsels for both sides. I 

have also carefully gone through all the evidence adduced on record. 

POINTS FOR DETERMINATION 

8. At the outset, let me state that vide order dated 05.03.2016, this 

court framed charge under sections 461/380, IPC against the accused. But, the 

Charge-Form reflected a charge under sections 461/379, IPC. It was an 

inadvertent error and accordingly vide order dated 25.10.2017, the Charge-Form 

was altered to reflect a charge under sections 461/380, IPC. As the essence of 

the charge framed remained the same, the question of prejudice to the accused 

did not arise. In light of the same, the following points are taken up for 

determination. 

a. Whether the accused person, on 06.11.2014 at around 06:00 a.m. 
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at Seuji Path, Hatigaon, dishonestly broke open the godown which 

is a closed receptacle and which contained silver utensils etc. and 

thereby committed an offence punishable under section 461, IPC? 

b. Whether the accused person, at the same time and at the same 

place, committed theft of silver utensils etc. from the godown and 

thereby committed an offence punishable under section 380, IPC? 

DECISIONS AND REAASONS THEREOF 

Prosecution Evidence 

9. The prosecution has relied on the testimony of 4 (four) witnesses to 

prove the charge against the accused person. Let me consider what the 

prosecution witnesses have deposed. 

 
10. The informant, Sri Niranjan Bhuyan deposing as PW-1 has stated that 

the incident occurred on 06.11.2014 at around 5:30-6:00 a.m. There had been 

recurring incidents of theft at his house for the preceding 3 (three) months. So, 

he was maintaining constant vigilance with the intention of catching the thief. 

However, at the time of the incident, he fell asleep. Later, his wife woke him up 

and told him that she could hear some noise. He went ahead and saw that 2 

(two) thieves were carrying silver trays, bowls and a gas burner in a sack. He 

along with 2-3 (two to three) other persons managed to apprehend the thieves. 

Thereafter, he lodged the ejahar. PW-1 has proved the Ejahar as Ext-1. PW-1 

has identified his signature in the Seizure List. PW-1 has also identified Md. 

Mobarak Ali as one of the thieves. 

 
11. The prosecution then brought in Sri Uttam Bhuyan as PW-2. He is the 

informant’s father. He has stated that there was a torja (bamboo-stick) room in 

his house where the merchandise from the tent house was kept. Even prior to 

the day of the incident, there had occurred theft in their house. On 06.11.2014, 

they were keeping vigil with the prospect of catching the thieves. Sri Niranjan 

Bhuyan had gone for morning walk and on his return, he saw that the thieves 

were taking out stuff from the torja room. Sri Niranjan Bhuyan caught the 

thieves and raised a hue and cry. Hearing the same, other people also arrived. 
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Police was also called. Police came and took the thieves away. PW-2 has also 

identified Md. Mobarak Ali as one of the thieves. 

 
12. PW-3, Sri Sunil Bhuyan could not shed any light on the matter.  
 
13. The investigating officer, Sri Krishna Kanta Deka, deposing as PW-4 

has stated that after being entrusted with the investigation of the case, he 

recorded the statements of the informant and proceeded to the place of 

occurrence. He found that there were several items missing from the store room. 

Things were lying around the store room. He prepared the Sketch Map which he 

has proved as Ext-3. He also recorded the statements of the witnesses. He 

seized the silver utensils and a gas burner. He has identified Ext-2 as the Seizure 

List prepared by him. The accused, Md. Mobarak Ali (along with another) was 

handed over by the public. He arrested them and forwarded them to court. After 

completion of investigation, he submitted the Case Diary. Later on, Sri Jahiruddin 

Mollah submitted the Charge-Sheet. PW-4 has proved the Charge-Sheet as Ext-4 

by proving the signature of Sri Jahiruddin Mollah.  

 
Analysis of the Evidence 

 
An Unbroken Chain of Incidents 

14. On consideration of the prosecution evidence, it is seen that the 

evidence has knit an unbroken chain linking the apprehension of the accused, 

Md. Mobarak Ali while allegedly committing theft of the utensils etc. from the 

godown of the informant to his production before the learned jurisdictional 

Magistrate. Both PW-1 and PW-2 have identified the accused, Md. Mobarak Ali as 

one of the thieves who were stealing the silver utensils and gas burner from the 

shop. Both of them have categorically stated that the accused was apprehended 

in the act and tied up. Later, the police came and he was handed over to the 

police. PW-4 has corroborated the handing over of the accused to him. Thus, it 

seems that there is no chink in the prosecution case. 

Defence’s Plea and Admission of Facts 

15. Now, the defence has taken the plea that the accused is innocent. 

However, on consideration of the statements of the accused recorded under 
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section 313, CrPC, it is seen that the accused has also admitted that he was tied 

up by the public and handed over to the police. Thus, this part of the 

prosecution’s case, being admitted, stands proved. 

 
16. But the accused has claimed that he was tied up and arrested for no 

reason. The learned defence counsel has submitted that the accused is innocent 

and has been falsely implicated in the case.  

 
Entry into the Godown Not Witnessed 

 
17. The learned defence counsel has pointed out that neither PW-1 nor 

PW-2 had seen the accused person entering the godown. On consideration of the 

cross-examination of PW-1 and PW-2, it is seen that indeed both of them have 

admitted that they did not see the accused enter the godown. Thus, it is clear 

that none of the PWs had actually seen the accused break into the godown.  

 
Seizure Not Proved 

 
18. The learned defence counsel has also attacked the seizure of the 

alleged stolen goods. He has pointed out that the prosecution has been unable to 

prove the seizure of the stolen goods from the accused. On perusal of the 

Seizure List (Ext-2), it is seen that there are two witnesses thereto. Out of the 

two, prosecution has examined only one-PW-1. But PW-1 could not say what was 

written in the seizure list at the time he put his signature [Ext-2(1)] therein. 

Thus, it is indeed true that the prosecution has been unable to prove the seizure 

of the alleged stolen articles from the accused. 

 
Allegations of Theft Established 

 
19. However, this failure of prosecution does not vitiate the case against 

the accused, in my opinion. Let me enunciate why. A reproduction of the 

chronology of the alleged incident as narrated by the PWs would be helpful in 

this regard.  

 
PW-1 had come home from morning walk.  

 

He lay down on his bed.  
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He heard a noise.  

 

He proceeded to the godown.  

 

He found the accused carrying utensils etc.  

 

He along with others apprehended the accused and tied him up.  

 

He called the police.  

 

PW-4 came and took in the accused.  

 

PW-4 seized the utensils etc. 

 
20. Thus, by the time PW-4 had arrived, the utensils, burner etc. could 

not be in the physical possession of the accused. After all, it is an admitted 

position of the prosecution as well as the defence that the accused was tied up 

at that moment. Hence, even if the seizure had been proved, it would still not 

establish that the items were seized from the physical possession of the accused. 

 
21. That being said, the fact remains that both PW-1 and PW-2 have 

made out a clear case that they had seen the accused steal utensils, burner etc. 

from the godown. This part of their testimony has not been discredited by the 

defence. Despite a strenuous cross-examination, defence has failed to elicit 

anything adverse from PW-1 or PW-2 that would prompt this court to disbelieve 

their version. 

 
22. The learned defence counsel has argued that the prosecution has 

been unable to produce a single independent witness to back up its case. 

However, I do not find any merit in this plea of the defence. The offence alleged 

of is theft. There is no material on record to suggest the presence of any 

previous animosity of the PWs towards the accused. It is quite clear that both 

PW-1 and PW-2 happened to be eye-witnesses to the incident. As such, their 

evidence cannot be discarded by this court at any cost.  



7 
 

23. The learned defence counsel has argued that the informant or his 

father, for that matter, had not filed any other case for the previous incidents of 

thefts and when they found the accused at the place of occurrence, they 

suspected him of being the perpetrator of all the thefts and accordingly tied him 

up. It is true that neither PW-1 nor PW-2 had lodged an ejahar in respect of the 

earlier incidents of thefts. They have admitted the same in their cross-

examination. However, this failure to lodge FIRs for the earlier incidents of thefts 

does not dilute the incriminating materials against the accused. It must be 

remembered here that the accused is facing trial only for the incident of 

06.11.2014. He is not on trial for the earlier incidents. As such, any ejahar or lack 

of ejahar for the earlier incidents of thefts has no bearing to the merit of the 

instant case.  

 
24. The learned defence counsel has further assailed the prosecution’s 

case by suggesting that the evidence of PW-1 is bereft of credibility. He has 

pointed out that PW-1 stated that he had been sleeping at the time of the 

incident and only after hearing the noise, he proceeded to the godown. However, 

in his Ejahar (Ext-1) he had been silent about this part of the incident. The 

learned counsel has also pointed out that PW-2 stated that PW-1 had 

apprehended the accused after returning from morning walk. The learned 

counsel has argued that there is a clear disjoint in all these versions and, as 

such, they cannot be accepted. However, on a closer scrutiny of the evidence 

reveals that this plea does not hold ground. It is true that PW-1 stated that his 

wife woke him up after hearing the noise and he then managed to apprehend 

the accused. But in his cross-examination, PW-1 has made it amply clear that he 

had not been asleep but he had simply been lying down. He has also stated that 

he had just returned from his morning walk. So, PW-2’s claim that PW-1 had 

apprehended the accused after his return from morning walk is not inherently 

inconsistent with the evidence of PW-1. 

 
25. Thus, in light of the aforesaid discussion, it is my considered opinion, 

the prosecution evidence is cogent, reliable and inspires enough confidence to 

establish the guilt of the accused. The prosecution evidence leaves no room for 

reasonable doubt in the instant case. 
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Charge under section 380, IPC 
 

26. Section 378, Indian Penal Code defines theft as follows. 
 

Whoever, intending to take dishonestly any moveable property out 
of the possession of any person without that person’s consent, 
moves that property in order to such taking, is said to commit 
theft. 

 

27. From the foregoing discussion, it is quite clear that the accused, Md. 

Mobarak Ali dishonestly took out silver utsenils, a gas burner etc. out of the 

possession of the informant without his consent. The theft was committed in the 

godown which comes within the ambit of a building which is used for the custody 

of property. As such, any act of theft committed there is, therefore, punishable 

under section 380, IPC. 

Charge under section 461, IPC 

28. For securing a conviction under section 461, IPC, the prosecution 

must be able to establish that the accused broke open a closed receptacle and he 

did so dishonestly. However, to the dismay of the prosecution, the evidence on 

record is not sufficient to establish that the accused broke open the godown 

(which can be construed as a closed receptacle). After all, neither PW-1 nor PW-

2 had seen him break into the godown. This, therefore, negates the charge 

under section 461, IPC against the accused.  

Decisions 

29. In light of the aforesaid discussion, it is my considered opinion that 

the prosecution has failed to prove that the accused person, on 06.11.2014 at 

around 06:00 a.m. at Seuji Path, Hatigaon, dishonestly broke open the godown 

which is a closed receptacle and which contained silver utensils etc. and thereby 

committed an offence punishable under section 461, IPC. 

30. However, the prosecution has adroitly proved beyond reasonable 

doubt that the accused person, at the same time and at the same place, 

committed theft of silver utensils etc. from the godown and thereby committed 

an offence punishable under section 380, IPC. 
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ORDER 

31. Considering the discussions made above and in light of the above 

decisions, the accused, Md. Mobarak Ali, is acquitted of the charge under section 

461, IPC. However, he is found guilty of the charge under section 380, IPC and is 

convicted for the same.  

Probation 

32. I have considered the applicability of the benefits of the Probation of 

Offenders Act to the convict. Let me point out here that the concept of justice as 

an aim of punishment means that the punishment should fit the offence. Also, 

sentences are aimed at deterring not only the actual offender from further 

offences but also potential offenders from breaking the law.  

 
33. Let me add that theft as an offence has become commonplace. No 

day goes by that the newspapers do not print an incident or two of theft. Hence, 

considering the ever increasing bane of theft in our society, I am disinclined to 

extend the benefits of the Probation of Offenders Act to the convict. 

Sentence 

34. I have heard the convict, Md. Mobarak Ali, under section 248 (2), 

CrPC before sentencing him. He has expressed remorse for his actions and has 

vowed not to repeat them. He has further stated that incarcerating him might 

have serious repercussions for his family life.  

35. I have considered the quantum of sentence to be imposed upon him. 

The offence for which he has been convicted is under 380, IPC which is 

punishable with imprisonment of either description for a term which may extend 

up to 7 (seven) years, and shall also be liable to fine.  

36. Now, the theft for which Md. Mobarak Ali has been convicted pertains 

to some utensils and a gas burner. Those were recovered from the scene of 

occurrence itself. Surely, incarcerating someone for an extended period of time 

for such an offence, more so considering the recovery of the stolen articles will 

be disproportionate to his crime. In my opinion, the instant case is a fit one for a 
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more lenient punishment. After all, the convict has also shown remorse for his 

conduct and has vowed to mend his ways. Let me add that our criminal justice 

system is as much targeted at deterrence as it is at reformation. Making a person 

a jail bird has never been the goal.  

37. Accordingly, the convict, Md. Mobarak Ali, is sentenced to simple 

imprisonment for 3 (three) months and also to pay a fine of Rs. 1000/- (One 

Thousand Rupees Only) in default to undergo simple imprisonment for another 

15 (fifteen) days.  

38. Any period of jail custody already undergone shall be set off against 

the sentence of imprisonment as per Section 428, CrPC. His bail bonds are 

extended for a further period of 6 (six) months as per the provisions of Section 

437-A, CrPC.  

39. The custody of the utensils and gas burner is made absolute in favour 

of the informant. As for the seized tools and weapons, let they be sold off in 

auction after the disposal of appeal, if any, and let the sale proceeds be 

deposited in the State Treasury under proper head. 

40. Let a copy of the judgment be given to the convict immediately free 

of cost as per the provisions of Section 363(1), CrPC. The convict is also 

informed of his right of appeal against the judgment and order of conviction and 

sentence.  

     Given in my hand and under the seal of this court on this the 2nd day 

of November, 2017. 

 
Typed By Me:                                        (Sri Sarfraz Nawaz) 

Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

A. Prosecution Witnesses :- 

PW-1: Sri Niranjan Bhiyan 

PW-2: Sri Uttam Bhuyan 

PW-3: Sri Sunil Bhuyan  

PW-4: Sri Krishna Kanta Deka 

 

B. Defence Witness     :- 

None 

 

 

C. Prosecution Exhibits :- 

Ext-1: Ejahar 

Ext-2: Seizure List 

Ext-3: Sketch Map 

Ext-4: Charge Sheet 

 
D. Defence Exhibits  :- 

None 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 


