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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP(M).

             Present: ARPITA KAR, A.J.S.                     

            C.R. CASE NO: 3473/14

                                   U/S 138 N.I.Act

                M/S Anand Roadways Corporation

                     ............ Complainant

        -Vs-

1. Sri Sunil Jain (Chabbra)  

                                       ............... Accused.

         

      Advocate Appeared:-

                 For The Complainant: - Smti. P.B.Agarwal, Sri J.C.Gaur, Smti.M.Gaur, 

Smti. S.Gaur.

                  For The Accused     :-  Sri N.Neog, Sri A.Kakati, Sri T.Kalita, Sri  

I.Choudhury, Sri B. Deka. 

        

       OFFENCE EXPLAINED ON : 08.09.2017

         EVIDENCE FILED AND RECORDED ON: 25.10.2017, 30.10.2017, 

31.10.2017.

         ARGUMENT HEARD ON: 02.11.2017

         JUDGMENT DELIVERED ON: 06.11.2017
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                   JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument Act, 1881(hereinafter called as N.I. Act) alleging therein that 

the accused Sri Sunil Jain (Chabbra) had issued a cheque in favour of 

the complainant, which was dishonoured by the drawee bank.

2. The brief facts giving rise to the institution of this complaint case 

by  the  complainant,  M/S  Anand  Roadways  Corporation  (hereinafter 

referred  to  as  the  complainant)  is  that  the  accused,   Sri  Sunil 

Jain(Chabbra) (hereinafter referred to as the accused) shares a friendly 

relation  with  the  complainant  and  due  to  some  financial  need 

approached the complainant for a financial help. Due to good relation 

and on good faith the complainant gave an amount of Rs.Twenty Lakhs 

as  loan  to  the  accused  on  verbal  condition  and  assurance  that  the 

accused shall refund the said loan amount. Upon several request by the 

complainant,  the  accused  issued  a  cheque  bearing  No.020289 dated 

25.09.2014  for  an  amount  of  RS.Twenty  lakhs  in  favour  of  the 

complainant.  The said  cheque was deposited for  encashment  by the 

complainant but the same was dishonoured by the bank. Thereafter the 

legal demand notice was issued to the accused.

3. The  accused  was  called  upon  to  enter  trial  and  upon  his 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

the accused to which he pleaded not guilty and claimed to be tried.

4. Complainant  side  examined  4  witnesses  and  also  exhibited 

documents. Then examination of accused was recorded u/s 313 Cr.P.C. 

Defence did not adduce any witness. 
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5. The defence plea as revealed from examination of the accused U/S 

313 Cr.P.C. is that he took only an amount of Rupees Twenty Thousand 

from the complainant and has already repaid the same. He is not liable 

to pay any amount to the complainant. 

 

6. Heard arguments for both sides.

7. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

i)  Whether  the  accused  issued the  cheque no.020289 dated 

25.09.2014 in favour of the complainant for the discharge of 

any legally enforceable debt or liability?

ii) Whether the cheque was dishonoured for insufficient funds 

in the account of the accused?

iii) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

iv) Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THERE OF:-

Point For Determination No.(i):   Whether the accused issued 

the  cheque  no.020289  dated  25.09.2014  in  favour  of  the 
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complainant for the discharge of any legally enforceable debt 

or liability?

8.       The complainant has alleged that the accused had issued the cheque-

in-question for the discharge of legally enforceable liability; whereas the 

accused  has  contended  that  he  is  not  liable  to  pay  anything  to  the 

complainant.

9. P.W.1,  Sri  Pradeep  Khandelwal  has  deposed 

that the accused, Sri Sunil Jain(Chabbra) (hereinafter referred to as the 

accused) shares a good relation with him and due to some financial need 

the accused approached him  for a financial help and due to good relation 

and on good faith he gave an amount of Rs.Twenty Lakhs as loan to the 

accused on verbal condition and assurance that the accused shall refund 

the said loan amount. Upon several request by him, the accused issued a 

cheque bearing No.020289 dated 25.09.2014 for an amount of RS.Twenty 

lakhs  in  favour  of  the complainant.  The  said  cheque  is  produced and 

exhibited as Exbt-I.

                In his cross-examination he stated that earlier he was the 

proprietor of M/S Anand Roadways Corporation but presently he is not the 

proprietor of M/S Anand Roadways Corporation.  He stated that presently 

he is the power of attorney holder of M/S Anand Roadways Corporation. 

He admitted that he has not submitted any document to prove that he 

was the proprietor or present attorney holder of M/S Anand Roadways 

Corporation. He admitted that in his complaint petition or evidence-on-

affidavit he has not stated about the date on which the accused took the 

amount of Rs.20,00,000/- from him and that he has not submitted any 

bank statement or income tax return or any written document to show 

that he has given an amount of Rs.20,00,000/- to the accused. He stated 

that an authorised person of the accused has handed over the cheque to 

him. He admitted that they have also filed another case U/S138 N.I.Act 

for an amount of Rs.12,80,000/- against the present accused. He denied 

the suggestion that the accused took an amount of Rs.20,000/- from M/S 

Anand Roadways corporation for which they took the blank cheque from 
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the  accused  misusing  which  they  have  filed  a  false  case  against  the 

accused.

10.  P.W.2, Sri Ram Bhuban Mandal, who is an employee of the complainant 

and P.W.3, Sri Om Prakash Agarwal deposed that the accused took an 

amount  of  Rs.32,80,000/-  in  total  from the  complainant.  P.W.2  in  his 

evidence has deposed that  after  sometimes of  taking the amount the 

accused  through  his  son  sent  two  cheques  for  an  amount  of 

Rs.20,00,000/- and Rs.12,80,000/- each. The accused told that he would 

repay the cheque amount soon and asked the complainant to keep the 

cheques.  In  his  cross-examination  P.W.2  stated  that  Mr.  Sandeep 

Khandelwal is the proprietor of M/S Anand Roadways since inception.

11. P.W.4, Sri Sandeep Khandelwal deposed that he is the proprietor of 

M/S Anand Roadways Corporation and Pradeep Khandelwal  is  his  elder 

brother, who looks after his business. He deposed that in the year 2013, 

he has given a power of attorney to his brother, Pradeep Khandelwal to 

look after his business and has given all powers to him except banking 

powers. The said power of attorney is produced and exhibited as EXbt-V. 

The  said  power  of  attorney  was  kept  under  objection  by  the  learned 

defence Counsel. He deposed that the instant case was filed by Pradeep 

Khandelwal on the basis of the said power of attorney. He deposed that on 

14.01.2013  the  accused  came  to  his  office  and  took  an  amount  of 

Rs.32,80,000/-from them in presence of Ram Bhuban Mandal, Om Prakash 

Agarwal, Pradeep Khandelwal and his other staffs. Later on that day itself 

the accused’s son came to their office and handed them two cheques. He 

deposed Exbt-I is one of those cheque wherein Exbt-I(1) is the signature 

of the accused which he knows.  He deposed that after filing of the instant 

case the family members of the accused approached them and executed a 

document with his  attorney Pradeep Khandelwal.  The said document is 

exhibited  as  Exbt-VI  which  was  kept  under  objection  by  the  learned 

defence counsel. 

          In his cross-examination he deposed that Exbt-V is an unregistered 

document. He denied that Exbt-V was prepared 2-3 days back so that the same 
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can be filed in this case. He admitted that in complaint petition, evidence-on-

affidavit  and  legal  demand  notice,  Pradeep  Khandelwal  is  shown  to  be  the 

proprietor of M/S Anand Roadways. 

12. The existence of a legally enforceable debt or liability is a  sine-

qua-non for proving the offence under section 138 N.I.Act. In the instant 

case,  the  story  of  the  complainant  that  he  has  advanced  a  financial 

assistance of Rs.20,00,000/- to the accused for helping him financially is 

unsupported by any documents. The Complainant failed to produce any 

bank account statement or income tax return or any other document to 

show that any such transaction ever took place in between them. Although 

the presumption u/s 118 and 139 N.I.Act is there in favour of the holder of 

the  cheque  that  the  cheque  was  issued  in  discharge  of  a  legally 

enforceable debt but in  a catena of judgment viz: Krishna Janardan Bhat  

Vs Dattatraya G. Hedge; AIR 2008 SC 1325, Vijay Vs Laxman; (2013)3  

SCC  86  the  Hon’ble  Apex  Court  has  held  that  the  presumption  is 

rebuttable in nature and in Rangappa Vs Mohan; AIR 2010 SC 1898 it was 

held  by  the  Hon’ble  Apex  Court  that  the  accused  can  rebut  the 

presumption without stepping into the witness box and can depend on the 

materials submitted by the complainant in order to raise such a defence. 

13. Now, turning to the factual aspects of this case, it is an admitted fact that 

the complainant has not produced any documents to show that he has 

ever assisted the accused financially with an amount of RS.20,00,000/-. 

The complainant could also not produce any material on record to show 

that earlier also there had been other financial transactions between him 

and the accused,  which prompted him to  advance a  huge amount  of 

Rs.20,00,000/-  to  the  accused  without  taking  any  receipt  thereof  or 

without executing any document. 

14.  P.W.1,  Sri  Pradeep Khandelwal  in  his  evidence-on-affidavit  has  stated 

himself to be the proprietor of M/S Anand Roadways Corporation. Also in 

the legal demand notice exhibited as Exbt-III, Pradeep Khandelwal has 

stated himself to be the proprietor of M/S Anand Roadways Corporation. 
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In  the title  of  the complainant  petition  also  it  is  mentioned  that  M/S 

Anand Roadways Corporation is represented by its proprietor Sri Pradeep 

Khandelwal but in his cross-examination P.W.1, Mr. Pradeep Khandelwal 

has stated that he is not the present proprietor of M/S Anand Roadways 

Corporation  and  he  is  the  power  of  attorney  holder  of  M/S  Anand 

Roadways Corporation. Although P.W.1 has stated that he is the power of 

attorney  holder  of  the  complainant  but  he  has  never  produced  such 

power of attorney before the Court. Also although the P.W.1 in his cross-

examination has stated that earlier he was the proprietor of M/S Anand 

Roadways Corporation and now he is not the proprietor of M/S Anand 

Roadways  Corporation  but  P.W.2,  Sri  Ram Bhuban Mandal,  who is  an 

employee of M/S Anand Roadways Corporation stated that Mr. Sandeep 

Khandelwal is the proprietor of M/S Anand Roadways Corporation since 

inception. Thus, it is clear that the version of the P.W.1 that earlier he was 

the proprietor of M/S Anand Roadways Corporation is not supported by 

P.W.2,  who  stated  that  Sandeep  Khandelwal  is  the  proprietor  of  M/S 

Anand  Roadways  Corporation  since  inception.  P.W.4,  Sri  Sandeep 

Khandelwal has deposed that he is the proprietor of M/S Anand Roadways 

Corporation and has given the power of attorney (Exbt-V) to his brother 

Pradeep  Khandelwal  based  on  which  the  instant  case  was  filed. 

Admittedly the said power of attorney is unregistered one. Sri Sandeep 

Khandelwal  has  also not  produced any document/trade license etc.  to 

show that he is the actual proprietor of M/S Anand Roadways Corporation 

and is competent to execute the said power of attorney. P.W.1, Pradeep 

Khandelwal in his evidence-on-affidavit has stated that the accused issued 

the cheque upon several request by him whereas the P.W.2 and P.W.4 

deposed that after sometime of taking the money the accused sent two 

cheques through his son on the same day on which the alleged amount 

was taken by the accused, which means that the cheque was given as 

security to the complainant. Although there is no dispute to the fact that 

it is a settled position of Law that a person issuing a security cheque can 

also be made liable under N.I.Act, provided the complainant is able to 

prove that when the cheque was quantified the accused was liable to pay 

the cheque amount to him but what has been discussed till now makes it 

clear that the P.W.s have contradicted the statement of each other. P.W.1 
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although  have  filed  the  case  and  his  evidence-on-affidavit  as  the 

proprietor of the complainant but subsequently the complainant brought 

in P.W.4 who deposed that he is the actual proprietor of the complainant 

and P.W.1 filed this case based upon a power of attorney given by him. It 

is pertinent to mention that it was only during the cross-examination of 

P.W.1  when  it  was  brought  on  record  that  P.W.1  is  not  the  actual 

proprietor  of  the  complainant  after  which  the  complainant  introduced 

P.W.4  as  the  real  proprietor  of  the  complainant  and  exhibited  an 

unregistered power  of  attorney given in  favour  of  P.W.1 by him.  Also 

though the other P.W.s have stated that the son of the accused handed 

them the cheques after sometimes of taking the money on the same day 

on which the money was taken but the P.W.1 in his evidence-on-affidavit 

stated that the cheque was issued by the accused upon several request 

which implies that as per the P.W.1 the cheque was not issued on the 

same day. Thus from what has been discussed so far it becomes glaringly 

noticeable that the complainant have hidden the material facts while filing 

the instant case which makes the prosecution story unbelievable.

15.   In  K.  Prakashan  Vs  P.K.Sundderan;  (2008)1SCC  258,  the  Hon’ble 

Supreme Court has held that the standard of proof of the prosecution is 

beyond reasonable doubt and that of the accused is only preponderance of 

probability. 

16. Hence, the ratio of  K. Prakashan Vs P.K.Sundderan; (2008)1SCC 258, 

(Supra) and the discussions made so far is sufficient to hold that in the 

present case complainant cannot take shelter solely on the presumption u/s 

118 and 139 of N I Act as because his very own averments as made in the 

evidence  of  P.W.1,  representing  the  complainant,  the  averments  by  the 

other P.W.s  and the circumstances which has already been discussed above 

creates  a  doubt  upon  the  prosecution  story.  Complainant  should  have 

adduced further evidence to prove his case beyond reasonable doubt.
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17. In view of  the above discussion,  I  am of the considered opinion that 

although the complainant has proved the fact that the cheque-in-question 

was signed by the accused but the accused has been able to rebut the 

presumption U/S 118 and 139 N.I.Act, that the cheque was not issued in 

discharge of any legally enforceable debt or liability and thus shifted the 

burden of prove beyond reasonable doubt on the complainant in which 

complainant  failed  to  prove  her  case.  The  complainant  thus  failed  to 

prove  the  fact  of  receiving  the  cheque  in  discharge  of  the  said  debt 

beyond reasonable doubt.

18.  DECISION:  The cheque was not issued by the accused for the     

discharge of any legally enforceable debt.

Point  For  Determination  No.ii:-  Whether  the  cheque  was 

dishonoured  for  insufficient  funds  in  the  account  of  the 

accused?

19. P.W.1,  has  deposed  that  the  cheque-in-question  was  presented  for 

encashment, but was dishonoured because of “Funds insufficient” P.W.1 

has  produced  the  cheque  return  memo  and  the  same  is  marked  as 

exhibit-II which shows that the said cheque was dishonoured for “Funds 

insufficient”.

 

20. The accused has not disputed the factum of dishonour. In addition to the 

above the section 146 of the Negotiable Instruments Act,1881 provides 

for a statutory presumption as regards the genuineness of the cheque 

return memo issued by the bank.

21. Decision:   The  cheque  issued  was  dishonoured  for  insufficient 

funds in the account of the accused.



                                                        C.R. No.3473/14                                          Page 10 of 13 

 Point For Determination No.iii:- Whether the accused received the 

demand notice issued by the complainant regarding the dishonour 

of the cheque?

22.          P.W.1, has deposed that after the dishonour of Exbt-I 

demand notice was issued in respect of the dishonour of the said cheque, 

after the receipt of the dishonoured cheque. The complainant issued the 

demand notice to the accused by registered post in his correct address. 

The copy of the said notice is produced and marked as exhibit-III. Although 

nothing has been mentioned in the evidence-on-affidavit about the postal 

receipt but in the evidence-on-affidavit it is mentioned that the legal notice 

was sent through registered post and a postal receipt marked as Exbt-IV is 

present in the C.R. 

23.     I  have perused the above exhibits  and perusal  of  the same. The 

perusal  of  the exhibit-III  shows that  it  is  demand notice whereby the 

factum of dishonour of the cheque (exhibit-I) is clearly mentioned and a 

demand is made to honour the amount of the said cheque within 15 days 

from the receipt of the notice.

24.  The accused in his examination U/s 313 Cr.P.C. has stated that he has 

never received any such notice. But in  C.C. Alavi Haji (2007 Crl. L.J. 

3214); Hon’ble Apex Court has laid down that a person who does not pay 

within 15 days of receipt of the summons from the court along with the 

copy of the complaint U/S 138 of the Act, cannot obviously contend that 

there  was  no  proper  service  of  notice  as  required  u/s  138  by  ignoring 

statutory  presumption  to  the  contrary  under  section  27  of  the  General 

Clauses  Act  and  Section  114  of  the  Evidence  Act,  That  any  other 

interpretation of the proviso would defeat the very object of the legislation.

25. In the instant case, the accused did not make any such payment within 

15 days from the date of receipt of the summons from the Court and as 

such, in view of the ratio as laid down in C.C. Alavi Haji (2007 Crl. L.J. 

3214) (supra) the accused cannot take any advantage of the plea that he 

has not receive the legal demand notice.’
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26. Thus, in view of the aforesaid discussions and evidences, it is held that 

the  accused  received  the  demand  notice  issued  by  the  complainant 

regarding the dishonour of the cheque.

 27. DECISION: The demand notice was duly served upon the accused.

 

Point For Determination No iv:- Whether the accused has failed to 

repay  the  cheque  amount  to  the  complainant  within  stipulated 

period and thereby     committed the offence under section 138 of the   

Negotiable Instruments Act, 1881?

28.        The offence under section 138 of the Negotiable Instruments Act,  

1881 is complete on the satisfaction of certain conditions which are: that 

the cheque has to be issued on the account maintained by the accused 

and that  the cheque has to be issued for  the discharge of  a debt or 

liability. It is further provided that the said cheque has to be deposited 

within  three months of  its  issuance or  within  its  validity  and that  the 

notice regarding the dishonour of the cheque for insufficient funds ought 

to be given within 30 days of the receipt of information regarding the 

dishonour. 

29. In the instant case in hand, it is already held that the cheque was not 

against any debt or liability. In absence any legally enforceable debt or 

liability the accused cannot be booked U/S 138 N.I.Act. and hence this 

point does not merit any further discussions. 

                       

30.     In view of the aforesaid discussions and the decisions reached in the 

foregoing points for determinations, it is held that the accused has not 

committed offence under section 138 of the Negotiable Instruments Act, 

1881 and as such the accused is acquitted from the charges of this case 

under section 138 of the Negotiable Instruments Act,1881.
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31.  The accused Sri Sunil Jain (Chabbra) is acquitted from the charges of this 

case under section 138 of the Negotiable Instruments Act,1881 and set at 

liberty.

32.    The accused is directed to furnish fresh bail bond U/S 437A Cr.P.C. and 

till  then  the  bail  bond  executed  by  the  accused  and  his  sureties  are 

extended for the next six months.

33.        Judgment is pronounced in open Court. The case is disposed of on 

contest.

Given under my hand and the seal of this court on this the        06th 

day of  November, 2017 at Kamrup(M).

Judicial Magistrate 1  st   Class, Kamrup(M).  
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 A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1:Shri Pradeep Khandelwal.

2. PROSECUTION EXHIBITS:-  

EXHIBIT I: Returned cheques.

EXHIBIT II: Return memo

EXHIBIT III: Copy of legal demand notice. 

EXHIBIT IV: Postal Reciept.

EXHIBIT V: Power of attorney.

EXHIBIT VI: Agreement dated 10.06.2015.

3. DEFENCE WITNESSES:-  

NONE.

4. DEFENCE EXHIBITS :-  

NONE.

Judicial Magistrate 1  st   class, Kamrup(M).   


