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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Thursday, the 09th day of November, 2017
      

Title Suit 49 of 2012

Subrata Deb Thakur,
s/o Late Dhirendra Chandra Deb Thakur,
r/o No. 4, Pandu Ferry Ghat Colony,
P.S. Pandu,
Guwahati – 12. ………… Plaintiff

-versus-

Biswajit Sarma,
s/o Late Bimal Sarma,
r/o Rly. Qtr. No. DS/10/D,
Guwahati Railway Colony,
Guwahati – 1. …….. Defendant

This suit coming on for final hearing on 23-09-2014, 09-04-2015, 13-07-2015, 

10-11-2016,  07-12-2016,  11-01-2017,  18-01-2017,  16-02-2017,  14-08-2017  and 

arguments on 25-10-2017 in the presence of – 

Mr. D. K. Jain, Learned Advocate for the plaintiff, and

Mr. K. R. Baruah, Learned Advocate for the defendant. 

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. The plaintiff’s suit is for specific performance of contract. 

2. The facts, sans unnecessary details, leading to the strife is as under.

3. In extreme need of money, defendant offered to sell his 1K-5L land covered by 

dag  no. 47 (new) 45 (old) of  patta  no. 29 (more so described in the Schedule and 

hereinafter  referred  to  as  ‘the  suit  land’)  to  the  plaintiff  who  accepted  the  same. 
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Accordingly, both of them entered into a registered agreement for sale bearing no. 44 

on 13-06-2008 on certain terms and conditions. The total consideration was fixed at 

`4,30,000/- out of which the plaintiff paid  `50,000/- as an advance to the defendant. 

The possession was agreed to be delivered at the time of execution and registration of 

the sale deed, which was stipulated to be done on or before 31-08-2008 on receipt of 

balance  consideration  after  obtaining  necessary  sale  permission  at  the  cost  of 

defendant.  It  is  alleged that  on plaintiff’s  persistent  request,  the defendant did not 

obtain the sale permission who quibbled the matter on some pretext or other. In spite 

of plaintiff’s repeated phone-calls and personal visits with a request to execute the sale  

deed after obtaining necessary permission, the defendant failed to do so rather asked 

the plaintiff to wait for some more time. The defendant failed to perform his part of the 

contract, for which, the plaintiff issued a notice to him on 02-09-2008. The defendant 

replied on 13-02-2009 fore rescission of the contract. Plaintiff sent a reminder on 09-03-

2010.  The  plaintiff  is  still  willing  and  ready  to  purchase  the  suit  land  from  the 

defendant.  Plaintiff  seeks specific  performance  of  contract  against  the defendant  in 

respect of the suit land. Hence, this suit.

4. The  defendant  filed  written-statement  contending  that  the  suit  is  not 

maintainable, suit is barred by limitation and the suit has no cause of action. Defendant, 

while  admitting  the fact  of  entering into  an agreement  dated 13-06-2008 with  the 

plaintiff,  for  sale  of  his  land,  but  denied the plaintiff’s  allegations that  he failed  to 

perform his part of the contract as it was the plaintiff who failed to pay the balance 

consideration on or before 31-08-2008 to get the sale deed executed and registered. It 

is denied that the plaintiff was supposed to pay the balance consideration after the 

defendant obtained necessary sale permission because at the relevant time, no sale 

permission from any authority was required in view of Hon’ble Gauhati  High Court’s 

order dated 01-10-2007 passed in PIL No.13/2007 consequent to which the State of 

Assam  brought  an  amendment  on  05-12-2009  to  amend  the  Registration  (Assam 

Amendment)  Act,  2009.  Defendant  denied  the  plaintiff’s  allegations.  Defendant 

contended that the plaintiff never approached him with balance consideration and till  

the filing of this suit, the plaintiff never showed his readiness and willingness to pay the 

balance  consideration  rather  the  plaintiff  was  apprised  of  not  getting  the  requisite 

permission from the competent authority. Defendant contends that there is no laches 

on his part with regards to the terms of the agreement rather the plaintiff neglected to 

pay the balance consideration. Defendant prayed for dismissal of the suit with costs.

5. Upon  the  pleadings,  my  learned  predecessor-in-Court  framed  the  following 
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issues on 17-05-2013.

ISSUES

1. Whether there is cause of action for the suit?

2. Whether the suit is maintainable in its present form and manner?

3. Whether the suit is barred by limitation?

4. Whether the defendant entered into an agreement with the plaintiff on 

13-06-2008 for conveyance of the suit land?

5. Whether the plaintiff has paid an amount of `50,000/- as earnest to the 

defendant?

6. Whether the plaintiff is entitled to enforce Specific Performance of the 

contract as prayed for?

7. Whether the plaintiff is entitled to the decree and/or relief as prayed for?

8. To what other relief or reliefs parties of this suit are entitled for?

6. The  plaintiff Subrata Deb Thakur adduced his evidence-on-affidavit as P.W.1. 

Defendant  Biswajit  Sarma  adduced  his  evidence-on-affidavit  as  D.W.1. 

Defendant also examined Noren Borah as D.W.2 and one Jiten Chandra Boro 

(official witness) as D.W.3. All the witnesses are cross-examined by either side. 

Both the sides tendered certain documents as Exhibits.

7. I have carefully perused the case-record and evidence-on-record along with the 

documents. I have also courteously heard the arguments of learned advocates for the 

plaintiff and defendants.

8. Learned counsel for the plaintiff while relying on a decisions as reported in 2008 

(4) SCC 464 Balasaheb Dayandeo Naid (DEAD) through LRs & Others vs. Appasaheb  

Dattatraya  Pawar,  (2004)  8  SCC  689  Swarnam  Ramchandran  &  Another  vs.  

Aravacode Chakungal  Jayapalan,  (2010) 4 SCC 491  Life Insurance Corporation of  

India  & Another  vs.  Rampal  Singh Bisen and (2014) 6 GLR 634  Pratibha Dka & 

Another vs. Akhil Chandra Deka that as neither the terms of the agreement nor the 

intention of the parties indicate that the time is an essence of the agreement and that 

there is no presumption as to time being the essence of the agreement.

9. Per contra, learned counsel for the defendant while relying on a decisions of 

Hon’ble Supreme Court as reported in AIR 2011 SC 3234 Saradamani Kandappan vs.  

S. Rajalakshmi & Others and (2016) 15 SCC 654 Venkatanatha Chary vs. Nalla Raji  

Reddy would submit that time is essence of the contract as the plaintiff failed to pay the 

balance  consideration  before  the  stipulated  time  and  failure  to  pay  the  remaining 
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instalment clearly amounted to breach.

10. My decision on the Issues is given as under.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE   No. 2  

11. Except  taking  a  general  plea  in  written-statement  that  the  suit  is  not 

maintainable,  nothing is found in either of the pleadings to hold that the suit is not 

maintainable in law or on facts. Hence, the suit is maintainable in its present form and 

manner. This issue is decided in the affirmative and for the plaintiff.

ISSUE No. 4

12. Plaintiff averred and P.W.1 Subrata Deb Thakur deposed that he and defendant 

entered into an agreement for sale duly registered bearing no. 44 dated 13-06-2008. 

Paragraph 8 of written-statement clearly reveals that the defendant entered into an 

agreement for sale dated 13-06-2008 with the plaintiff in respect of the suit land for a 

total consideration of `4,30,000/-. D.W.1 Biswajit Sarma himself has admitted the said 

fact in his evidence and cross-examination. Thus, it can be inferred that the defendant 

entered into agreement with the plaintiff on 13-06-2008 for conveyance of the suit land.

13. This Issue is decided in the affirmative and for the plaintiff.

ISSUE No. 5

14. Plaintiff averred that he paid an advance of `50,000/- out of `4,30,000/- to the 

defendant  and  the  latter  acknowledged  its  receipt.  Defendant,  too,  averred  at 

paragraph 9 of written-statement that the plaintiff paid  `50,000/- as advance to the 

defendant is  substantially  correct.  D.W.1 categorically  admitted in  cross-examination 

that he received `50,000/- as advance from the plaintiff. Thus, there is room for doubt 

that the plaintiff has paid an amount of `50,000/- as earnest to the defendant. 

15. This Issue is decided in the affirmative and for the plaintiff.

ISSUE No. 6

16. This is the crux of the matter. Let me unfurl the relevant evidence.

17. P.W.1  Subrata  Deb  Thakur  deposed  by  substantiating  the  plaint  in  material 

particulars. P.W.1 identified sale agreement no. 44 dated 13-06-2008 as Exhibit 1, 

notice dated 22-08-2008 as Exhibit 2, photocopies of affidavits as Exhibits 3 and 4, 

defendant’s reply to notice as Exhibit 5, postal receipt as Exhibit 6, reminder dated 

09-03-2010 as Exhibit 7, delivery certificate issued by postal department as Exhibit 8, 

letters  dated  21-01-2011  and  07-02-2011  as  Exhibit  9 and  10.  Put  to  cross-

examination, P.W.1 stated that the originals of  Exhibits 3 and  4 were taken by the 
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defendant for obtaining sale permission and that he has not filed any application to call 

for the same.  P.W.1 stated that  he has filed  Exhibit 2 to  show his readiness and 

willingness to perform his part of the agreement.

18. D.W.1 Biswajit Sarma deposed by substantiating his written-statement. D.W.1 

identified the sale agreement as Exhibit A, judgment and order dated 01-10-2007 in 

PIL No. 13/2007 as  Exhibit B, Gazette Notification as  Exhibit C, general power-of-

attorney as Exhibit D, sale deed as Exhibit E and death certificate as Exhibit F. In 

her  cross-examination,  D.W.1 stated that  he applied for  sale  permission before  the 

sanctioning authority by submitting affidavits after receiving plaintiff’s letter dated 22-

08-2008 as he was willing to sell his land. D.W.1 stated that he verbally asked the 

plaintiff to pay the remaining consideration. D.W.1 stated that after he failed to obtain 

sale permission, the plaintiff tried to obtain the same but could not do so. D.W.1 stated 

that he has neither mutated his name over the suit land since its purchase in 1999 

norpaid land revenue. D.W.1 admitted that he received plaintiff’s notice dated 09-03-

2010 but did not replied to it. D.W.1 stated that he did not write letter to the plaintiff 

asking for balance consideration but verbally asked for it. D.W.1 admitted that Exhibit 

A contains his signatures also. D.W.1 stated that Arati Sharma is her listed witness who 

knows about the transaction between him and the plaintiff but she did not adduce her 

evidence as she was unwell. D.W.1 stated that he has neither informed the plaintiff for 

cancelling the sale agreement nor filed a suit seeking cancellation of sale agreement.  

D.W.1 stated that no sale permission was required when he entered into agreement for 

sale with the plaintiff  but as the plaintiff  insisted on sale permission, he thought to 

returning the advance consideration.

19. D.W.2  Noren  Baruah  deposed  and  corroborated  the  D.W.1’s  evidence  in  as 

much as that the defendant and one Shyamal Kamal Paul purchased 1K-5L land each 

from Dulal Dutta and that the defendant and Shyamal Kamal Paul amicably exchanged 

their lands between them. Put to cross-examination, D.W.2 stated that he does when 

and between whom the sale agreement was entered into.

20. D.W.3  Jiten  Chandra  Boro,  official  witness,  deposed  and  proved  power-of-

attorney executed by Dulal Chandra Dey in favour of Shyamal Paul and identified the 

same as  Exhibit G. D.W.3 also proved  Exhibit E  sale deeds bearing no. 11818 and 

9283 dated 19-06-2008.

21. What emerges out of the pleadings and evidence-on-record is that there was an 

agreement for sale between the plaintiff and defendant in respect of the suit land and 

that  the  plaintiff  had  paid  an  advance  of  `50,000/-  to  the  defendant  out  of  total 
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consideration of `4,30,000/-. Exhibit 1/A reinforces the said position. 

22. A bare perusal of the  Exhibit 1/A  sale agreement dated 13-06-2008 reveals 

that  there  are  certain  stipulations  as  regards  to  obtaining  sale  permission  by  the 

defendant and payment of balance amount on or before 31/08/2008 by the plaintiff. 

Both the plaintiff and defendant were aware of such stipulations. 

23. The strife arose between the parties in respect of not obtaining the necessary 

land sale-purchase permission from the concerned authority. Defendant contended that 

he applied for permission but it was not granted to him, which was communicated to 

the plaintiff.  The contention of  the plaintiff  is  that  the defendant  was supposed to 

obtain such permission. P.W.1 clearly stated in cross-examination that the defendant 

took the originals of Exhibits 3 and 4 so as to apply for obtaining sale permission.

24. The contention that the sale permission was not required to be taken in view of 

the  decision  of  Hon’ble  Gauhati  High  Court  in  PIL  13/07  (Exhibit  B)  and  Gazette 

Notification (Exhibit C) does not aid the defendant’s cause because the defendant did 

apply for sale permission but he was not granted such permission by the concerned 

authority for some reason or other.

25. The other contention of the defendant that the plaintiff was not at all ready to 

perform his part of the contract as he did not paid the balance consideration to the 

defendant  on  or  before  31-08-2008.  However,  Exhibit  2 plaintiff’s  letter  to  the 

defendant clearly mentions that the plaintiff was all  along ready to pay the balance 

consideration to the defendant and asked the latter to apprise the former as to whether 

the sale  permission  was obtained or  not.  Exhibits  3, 4  affidavits  reveals  that  the 

defendant  sworn the affidavit  only on 30-09-2008,  in  all  probability,  after  receiving 

Exhibit 2.

26. Vide Exhibit 5 letter dated 13-02-2009, the defendant, nonetheless, replied to 

Exhibit 2 plaintiff’s letter. Exhibit 5 reflects that the defendant expressed his inability 

to execute the sale deed as per  Exhibit 1 sale agreement dated 13-06-2008 due to 

non-availability of required sale permission from the concerned authority.  Exhibit 5 

further shows that the defendant wanted to rescind the sale agreement and he was 

ready to return the advance amount of `50,000/- to the defendant. 

27. The plaintiff again reminded the defendant, vide Exhibit 7 reminder dated 09-

03-2010, to perform his part of the contract. Defendant communicated to the plaintiff 

about rescission of the contract and forfeiture of the earnest money vide  Exhibit 9 

letter 21-01-2011. Against Exhibit 9, plaintiff replied to the defendant vide Exhibit 10 

letter dated 07-02-2011 requesting the defendant to receive the balance consideration 
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and to execute the sale deed.

28. Thus, from the evidence-on-record, it is pellucid that the plaintiff was all along 

willing to pay the balance consideration to the defendant since 22-08-2008 till 07-02-

2011 but it was the defendant who was not being to able to perform his part of the 

contract as he failed to obtain necessary sale permission from the competent authority. 

From the foregoing discussion, it is clearly perceptible that the defendant is reluctant to 

execute the sale  deed and receive the  balance consideration rather  he is  ready to 

rescind the contract. 

29. Sufficient  facts and evidences are brought on record, which would show the 

readiness and willingness of the plaintiff who has sought performance means that the 

person claiming performance has kept the contract subsisting with preparedness to fulfil  

the obligation and accept the performance when the time for performance arise. In the 

instant suit, the plaintiff had kept the contract for sale subsisting and also demonstrated 

his readiness and willingness to fulfil his obligation as to when the time for performance 

would arrive. Overall reading of averments in the plaint as well as the evidence reveals 

that plaintiff was all the while ready and willing to perform his part of contract.

30. In the present facts and circumstances and for the foregoing discussion, it is 

pellucid that the plaintiff is entitled to the decree for specific performance of contract 

for sale of suit land against the defendant by virtue of sale agreement dated 13-06-

2008.

31. For all the foregoing discussion, it can be safely inferred that the plaintiff has 

been able  to  probabilize  that  he  is  entitled  to  enforce  specific  performance  of  the 

contract as prayed for.

32. This Issue is decided in the affirmative and for the plaintiff.

ISSUE No. 3

33. Article 54 of the Limitation Act   governs suit for specific performance of contract. 

The agreement for sale is dated 13-06-2008. The suit was filed on 13-02-2012. The 

time from which period begins to run is the date fixed for the performance, or, if no 

such period is fixed, when the plaintiff has notice that performance is refused. 

34. The Exhibit 1/A agreement for sale reveals that the plaintiff was supposed to 

pay the balance consideration on or before 31-08-2008. The parties to the agreement 

and to the suit exchanged certain notices. Both the parties replied to such notices also. 

Defendant lastly replied on 13-02-2009 (Exhibit 5).  Thus, it can be inferred that the 

plaintiff had notice soon after 13-02-2009 that the defendant refused the performance 

as well as his intention to rescind the contract. Consequently, it can be inferred that the 
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suit filed on 13-02-2012 is within the limitation period.

35. This Issue is decided in the negative and for the plaintiff.

ISSUES No. 1  ,   7   and   8  

36. The plaintiff cannot be legally denied a decree for specific performance of the 

contract,  that  too,  when  the  evidence-on-record  clearly  showed  that  it  was  the 

defendant who had all  along been instrumental in deferring the enforcement of the 

contract in question. About nine years had elapsed from the date when the agreement 

for sale had been executed in the year 2008 and during these years, the price of the 

land had gone up many times over. 

37. In this connection and as held by the Hon’ble Supreme Court in (2002) 8 SCC 

146 Nirmala  Anand vs.  Advent  Corporation  (P)  Ltd.  and Others that  ordinarily  the 

plaintiff is not to  be denied the relief of specific performance only on account of the 

phenomenal increase of price during the pendency of the litigation. While balancing the 

equities, one of the consideration that is required to be kept in view is as to who is the 

defaulting party. Also, it  should be borne in mind whether a party is trying to take 

undue  advantage  over  the  other  as  also  the  hardship  that  may  be  caused  to  the 

defendant by directing specific performance. 

38. While balancing the equities, the totality of the circumstances is required to be 

seen.  As  the  plaintiff  is  willing  and  ready  to  pay  the  balance  consideration  to  the 

defendant, hence, the latter is liable to execute the sale deed after obtaining necessary 

sale permission and NOC from the competent authorities. Both the parties also have an 

obligation to put their signatures on the application forms of land-sale-permission and 

NOC.

39. Coupling the pleadings of the parties as well as the evidence-on-record and the 

decisions so arrived at from the foregoing issues, it can be inferred that the plaintiff’s 

suit has a definite cause of action. For all the coalesced decision from the discussion 

hereinabove,  it  is  pellucid  that  the  plaintiff  is  entitled  to  the  decree  of  specific 

performance of contract as prayed for. However, as the plaintiff has not led evidence as 

to how and in what manner he apprehends that  the suit  land will  be alienated by 

defendant, hence, he is not entitled to a decree of permanent injunction in respect of 

said land. Needless to add, the suit is entitled to be decreed with costs.

40. These three issues are decided in the affirmative and for the plaintiff.

O R D E R

41. The plaintiff’s suit is decreed on contest with costs. It is decreed and directed 
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that the plaintiff shall pay the balance consideration and the defendant, do execute a 

registered  sale  deed  in  favour  of  the  plaintiff,  preferably,  within  three  months  of 

obtaining fresh necessary land-sale-purchase permission from the competent authority, 

in respect of the suit land failing which, plaintiff shall be entitled to execute the decree 

in accordance with Order XXI R. 34 of CPC.

42. DRAW up a decree accordingly.

GIVEN under my hand and seal of this Court on this 09 th day of November, 2017 

at Kamrup (M).

(A. J. BORAH)
 Civil Judge No.2,
 Kamrup (M)
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T. S.   49/2012  

APPENDIX

Plaintiff's Exhibits

Exhibit 1 – Agreement for Sale dated 13-06-2008
Exhibit 2 – Notice dated 22-08-2008
Exhibits 3, 4 – Affidavits
Exhibit 5 – Reply dated 13-02-2009
Exhibit 6 – Postal Envelope
Exhibit 7 – Reminder dated 09-03-2010
Exhibit 8 – Certificate of Postal Department
Exhibits 9, 10 – Letters dated 21-01-2011 and 07-02-2011

Defendant's Exhibits

Exhibit A – Sale Agreement dated 13-06-2008
Exhibit B – Judgment in PIL 13/07
Exhibit C – Gazette Notification
Exhibit D – Power-of-Attorney
Exhibit E – Sale Deed dated 19-06-2008
Exhibit F – Death Certificate

Plaintiffs Witnesses

P.W.1 – Subrata Deb Thakur

Defendant's Witnesses

D.W.1 – Biswajit Sarma
D.W.2 – Noren Borah
D.W.3 – Jiten Chandra Boro (Official)

Civil Judge No. 2,
Kamrup (M).

T.S.49/12     Page 10 of 
10


