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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

MISC CASE (DV) No. 168m/13 

U/S 12 of The Protection of Women from Domestic Violence Act, 2005 

  

Smti Rashmi Rekha Basumatary  …..                    Aggrieved 

              versus 

Sri Mahada Basumatary                ……                   Respondent 

 
Present  :  Sri Sarfraz Nawaz, A.J.S. 

Evidence Recorded On :       11.12.13 
12.08.14 
21.11.14 
24.07.15 
08.01.16 
18.02.16 
15.07.17 
19.08.17 
22.09.17 

 
Final Hearing Made On  :    13.10.17 

16.10.17 
30.10.17 

Final Order Passed On  :       13.11.17 

Appearing for the Aggrieved Person     :     Sri L. Mohan 

Appearing for the Respondents             :     Sri N. Baksh, Smti N. Devi  

FINAL ORDER 

1. The instant proceeding has emanated from an application filed under 

section 12 of the Protection of Woman from Domestic Violence Act, 2005, 

(hereinafter called The Act) by the aggrieved person, Smti Rashmi Rekha 

Basumatary, against the respondent, Sri Mahada Basumatary. 

The Version of the Aggrieved 

2. The aggrieved person has filed an application under section 12 of the Act 
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stating that after her marriage with the since deceased Raju Basumatary, she 

started living at her matrimonial home conjointly with her husband, her mother-

in-law, her brother-in-law (the respondent, Sri Mahada Basumatary) and his wife. 

On 10.05.2013, her husband died. After the death of her husband, the 

respondent started abusing her and tried to compel her lo leave her matrimonial 

home where she had been living with her two sons. He often insulted and 

humiliated the aggrieved by passing undermining remarks. The respondent also 

had an evil eye on her share of the property left behind by her deceased 

husband. With this motive in mind, he has been subjecting the aggrieved to 

domestic violence.  

3. On 19.08.2013 at around 10:30 p.m., the respondent chased the 

aggrieved out of her room for no apparent reason. He pulled her out, beat her 

and assaulted her badly for which she sustained serious injuries on her face and 

other parts of her body. He also threatened her. On the following day, she 

lodged an ejahar which was registered as Paltan Bazar P.S. Case No. 728/2013. 

She had to be taken to Mahendra Mohan Choudhury Hospital, Panbazar for her 

injuries and subsequently to Guwahati Medical College and Hospital. 

4. In the end, the aggrieved person has prayed for 

a. Prohibiting the respondent from committing acts of domestic violence 

upon the aggrieved and from repeating them in future; 

b. Prohibiting the respondent from driving the aggrieved out of her 

matrimonial home along with her children;  

c. Directing the respondent to pay the aggrieved medical expenses incurred 

to the tune of Rs.20,000/- (Twenty Thousand Rupees); 

d. Compensation of Rs. 20,000/- (Twenty Thousand Rupees)  

 

The Version of the Respondent 

5. The respondent, Sri Mahada Basumatary entered appearance and filed 

written statement. He has admitted that the aggrieved is his sister-in-law but he 

has denied the allegations of domestic violence. In fact, he has alleged that the 
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brother of the aggrieved, Sri Kartik Boro, had been selling home-made wine 

through the window of the aggrieved person’s house. When he asked Sri Kartik 

Boro to stop doing so, he abused him using filthy language and gave him a blow. 

Accordingly, he loged an FIR which was registered as Paltan Bazar P.S. Case No. 

729/2013. 

6. The respondent has also claimed that prior to her death, his mother 

executed a will whereby he was granted right, title and interest over half of the 

parental property along with the 3 (three) storeyed building. The husband of the 

aggrieved was supposed to vacate the building but he and after his death, the 

aggrieved and her family have been illegally living there. 

7. In the end, the respondent has prayed for dismissal of the case. 

Trial 

8. During the course of the trial, the aggrieved side adduced the evidence of 

3 (three) witnesses whereas the respondent side adduced 4 (four). It is pertinent 

to mention here that vide order dated 01.10.2013, an interim protection order 

was passed prohibiting the respondent from committing any acts of domestic 

violence upon the aggrieved.  

9. I have heard the arguments put forward by the learned counsels for both 

the sides. The learned counsel for the aggrieved has vehemently argued that a 

case of domestic violence is clearly made out and the appropriate reliefs are to 

be given to the aggrieved under the provisions of the Act. On the other hand, 

with equal force, the learned counsel for the respondent has argued that the 

allegations of violence are totally imaginary and the aggrieved does not deserve 

any relief as sought for. 

10.                          POINTS FOR DETERMINATION 

i. Whether the aggrieved person and the respondent have a domestic 

relationship? 

ii. Whether the aggrieved person and the respondent share a household 

together? 
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iii. Whether the respondent subjected the aggrieved person to domestic 

violence? 

iv. Whether the aggrieved person is entitled to the reliefs as prayed for?  

DECISIONS AND REASONS THEREOF 

Point No. (i) 

11. From the material on record it is found that there is no dispute as to the 

fact that the aggrieved is the sister-in-law of the respondent. In his evidence as 

DW-1, the respondent, Sri Mahada Basumatary has admitted that his since 

deceased brother, Raju Basumatary married the aggrieved in 1987. Thus, it is 

clear that the aggrieved person and the respondent have a domestic relationship. 

This point is accordingly decided in the affirmative. 

Point No. (ii) 

12. It is pertinent to mention here that both parties are unanimous on the 

point that they live in the same compound. However, the quintessential question 

that emerges is whether living in the same compound can be construed to mean 

sharing a household together.  

13. The aggrieved, Smti Rashmi Rekha Basumtary while deposing as PW-1 

has stated she has been residing in her matrimonial home for the last 24-25 

(twenty four to twenty five) years. Even after the death of her husband on 

10.05.2013, she has been residing there. The house is a 3 (three) storeyed 

building. She lives in the first floor. The ground floor and the second floor have 

been occupied by the respondent and his wife. The house had been constructed 

before she got married to her husband. It was her parents-in-law who had 

constructed the house. They had laid the foundation of the house in 1967. The 

land was also brought by her father-in-law. Vide order dated 22.08.2013, the 

land has been mutated in the name of the respondent and her. PW-1 has 

produced a copy of the mutation order as Ex-4.  

14. Per contra, the respondent, Sri Mahada Basumatary as DW-1 has stated 

that after the death of his father on 02.06.1972, the entire land was divided 
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between him and the aggrieved person’s husband pursuant to a will executed by 

his mother. By virtue of the will, he became the owner and the possessor of the 

RCC building and the aggrieved person’s husband became entitled to another 

equal portion of the land. However, the aggrieved and her family continued to 

occupy the building illegally. In fact, after the death of the aggrieved person’s 

husband, the aggrieved continued to occupy the respondent’s share of property 

without any disturbance from his side. 

15. I have considered the rival evidence on this point. I have also taken note 

of the claim of the learned counsel of the respondent to the effect that the 

aggrieved and the respondent did not live in a shared household in the statutory 

sense of the words. 

16. At the very outset let me point out that the intention of the Legislature 

behind implementation of the Protection of Women from Domestic Violence Act 

was to ameliorate the conditions of women who were the victims of domestic 

violence. Let me make it clear that an application under section 12 of the Act 

cannot be resorted to for enforcing property rights. Surely, the same was not the 

intention of the Legislature when the Act was passed. The Act cannot be used to 

determine the civil rights and liabilities of parties. 

17. As such, the only question that requires adjudication is whether the 

parties share or have shared a household together. For the sake of clarity, the 

statutory definition of shared household is reproduced below.  

Section 2(s) of the Act defines shared household as a household 
where the person aggrieved lives or at any stage has lived in a 
domestic relationship either singly or along with the respondent 
and includes such a household whether owned or tenanted either 
jointly by the aggrieved person and the respondent, or owned or 
tenanted by either of them in respect of which either the 
aggrieved person or the respondent or both jointly or singly have 
any right, title, interest or equity and includes such a household 
which may belong to the joint family of which the respondent is a 
member, irrespective of whether the respondent or the aggrieved 
person has any right, title or interest in the shared household. 

18. A bare perusal of the definition of shared household reveals that it is not 
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necessary that the aggrieved should have right, title or interest over the 

household for it to be considered a shared household. A shared household 

includes a joint family property where the aggrieved has stayed. 

19. In the instant case, though the respondent has claimed that he is the 

owner and possessor of the RCC building to which he has become entitled 

through a will executed by his mother, however, he has failed to prove the 

execution of the will. None of the remaining DWs have been able to prove that 

same. 

20. However, it has been admitted by DW-1 in his evidence that the 

aggrieved has been residing in the building with no interference from his side. 

DW-3, Smti Mina Basumatary has also admitted in her cross-examination that the 

aggrieved has been residing in the first floor of the building while the other floors 

have been occupied by the respondent. In such a situation, notwithstanding the 

dispute as to the ownership of the building, it is apparent that both sides have 

been living therein. As such, the 3 (three) storeyed building can be construed as 

the shared household of the aggrieved and the respondent. This point is also 

decided in the affirmative  

Point No. (iii) 

21. The next question that requires adjudication is whether the respondent 

subjected the aggrieved to domestic violence or not.  

22. On this aspect, PW-1 has stated that the respondent has been harassing 

her since even before the death of her husband. However, after the death of her 

husband, the torture increased. In fact, on 19.08.2013, the respondent verbally 

abused her and beat her up. Thereafter, on 20.08.2013, at around 5:00 a.m., the 

respondent again abused her and threw stones at her house causing damage to 

the tin. She dialed 100 and police from Paltan Bazar Police Station came to her 

rescue. She lodged an FIR which was registered as Paltan Bazar P.S. Case No. 

728/13 dated 20.08.2013 under sections 294/448/325/427/506, Indian Penal 

Code. PW-1 has produced a copy of the First Information Report and Ejahar and 

has marked them as Ext-2 and Ext-3. PW-1 has alleged that the respondent has 

been harassing her so that she would leave the house. She has also alleged that 
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on 19.08.2013, the respondent brought people from outside and tried to drag 

her, her children and her siblings across the footpath. PW-1 has added that the 

respondent has been harassing her as she was a Christian.    

23. The aggrieved side brought in Smti Sabita Mushahary as PW-2 who has 

deposed that around 3 (three) months after the death of the aggrieved person’s 

husband, there had occurred a big fight between the aggrieved and the 

respondent. The respondent beat up the aggrieved and dragged her across the 

footpath. The respondent was drunk at that time. PW-2 has stated that she 

herself saw the respondent beat up the aggrieved. There were other persons 

with the respondent as well and they dragged the aggrieved and her family 

members. PW-2 has stated that the aggrieved sustained injuries on her face, lips 

and shoulder. On that very day, the respondent threw a brick at the house of the 

aggrieved. PW-2 has stated that the aggrieved has incurred medical expenses of 

Rs.40,000/- (Forty Thousand Rupees).  

24. Sri Katiram Boro (the brother of the aggrieved) took to the stand as PW-

3. He has stated that after the death of the aggrieved person’s husband, the 

respondent used to get drunk and fight with the aggrieved. He used to verbally 

abuse her. Though the respondent used to act like that even before the death of 

the aggrieved person’s husband, but after his death, the harassment escalated. 

Around one year back (that is one year prior to his deposition), he had gone to 

the house of the aggrieved for dinner. The respondent verbally abused his sister 

and beat her up. Consequently, she sustained injuries on her head, chest and 

other places. The respondent also tried to oust him and the aggrieved from the 

house. Thereafter, the aggrieved lodged an FIR.  

25. Thus, it seems that all the PWs have corroborated each other in the 

material particulars of the allegations. However, the respondent has vehemently 

denied the allegations.  

26. In fact, on consideration of the cross-examination of the PW-1, it is seen 

that the respondent side has suggested that Sri Kartik Boro had been selling 

country liquor from the aggrieved person’s house and when the respondent tried 

to stop him from doing so, then Sri Kartik Boro assaulted him. This suggestion 
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has been denied by PW-1. PW-1 has also denied the suggestion that the 

respondent lodged a case against her.  

27. As for PW-2, in her cross-examination, she has stated that it was the 

aggrieved who had told her that she had incurred medical expenses of 

Rs.40,000/- (Forty Thousand Rupees); she had no personal knowledge of the 

same. It was also suggested to PW-2 that the brother of the aggrieved used to 

sell country liquor in the house of the aggrieved. But it has been denied by her. 

28. PW-3 has admitted in his cross-examination that the respondent had filed 

a case against him alleging that he had assaulted the respondent. He has denied 

the suggestion that he had been engaged in selling country liquor from the 

house of the aggrieved and when the respondent tried to stop him, he assaulted 

him. 

29. A closer scrutiny of the cross-examination of the PWs reveals that the 

respondent side has failed to rebut their evidence outright. The respondent side 

has failed to elicit anything adverse from them that would prompt this court to 

disbelieve their testimony. The case of the aggrieved gets boosted by PW-2 who 

happens to be an eye-witness to the incident. While a point may be raised about 

the credibility of PW-3, but in case of PW-2, she happens to be an independent 

witness. There is no material on record to suggest that she harbours any form of 

animosity towards the respondent or that she is favourably inclined towards the 

aggrieved. Her credibility has also been been impeached. In such a situation, her 

evidence assumes great value and significance. It has been able to corroborate 

and supplement the evidence of PW-1. 

30. The respondent side has, however, taken the plea that the brother of the 

aggrieved was selling liquor from her house and it was in connection with this 

incident, that the entire dispute arose. The respondent has in his evidence 

reiterated this allegation. He has added that when he tried to obstruct this illegal 

sale, the aggrieved person’s brother, Sri Kartik Boro threatened him with dire 

consequences. In fact, on 19.09.2013, he punched him in the face. But the 

aggrieved went ahead and filed a false case against him. The police got him 

medically treated. DW-1 has produced a medical slip but the same is a 
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photocopy and has not been authenticated. 

31. DW-2, Smti Sangita Boro, DW-3, Smti Mina Basumatary and DW-4, Sri 

Dipu Boro have also repeated the same story. In addition, DW-4 has added that 

the respondent had to lodge an FIR (Paltan Bazar P.S. Case No. 729/2013 under 

sections 294/325/506, Indian Penal Code) and had to obtain medical treatment.  

32. It is also worth recollecting here that PW-3 has admitted that the 

respondent did indeed lodge a case against him. However, the lodging of the FIR 

does not necessarily prove that he had assaulted the respondent.  

33. It is pertinent to point out here that the evidence of the respondent side 

is found wanting in many ways. DW-2 has made it clear in her cross-examination 

that she signed her evidence on affidavit without ascertaining its contents. As 

such, her evidence cannot be treated as cogent and reliable. As for DW-4, he has 

made it clear in his cross-examination that he arrived at the scene of occurrence 

after the incident had occurred. Thus, there is not enough material to establish 

that Sri Kartik Boro had attacked the respondent. 

34. All four DWs have also stated that a Raij Mel (community meeting) was 

held in the house of the respondent wherein an agreement was executed 

prohibiting the aggrieved and her siblings from selling country liquor from the 

respondent’s house.   

35. However, none of the DWs have proved any document that can establish 

that the village community had prohibited the aggrieved or any member of her 

family from selling liquor or for that matter that they were engaged in the selling 

of liquor. Though a photocopy has been submitted but that has not been proved 

as genuine. I do agree that DW-3 has stated that she was present in the Raij 

Mel, but in her cross-examination, she has stated that it was held in connection 

with the aggrieved beating up the respondent. It is incredulous that a person 

present in a village meeting would mix up the reason for holding the meeting. 

Thus, her evidence in connection with the object of the Raij Mel is not clear. 

Also, DW-4 has stated in his cross-examination that apart from the incident of 

19.08.2013, he knew nothing about the case. This would put the Raij Mel outside 
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his knowledge. This is in contrast with the claims of DW-3 that DW-4 was 

present at the Raij Mel. 

36. Thus, considering the evidence on record, it seems that the respondent 

side has failed to establish its plea. The evidence of the respondent side does not 

inspire enough confidence. Interestingly, the evidence of the DWs are almost 

identical reproductions of each other. But from their cross-examination, it 

appears that each of the DWs have different and distinct knowledge of the 

incident. In such a situation, the question emerges as to how their evidence on 

affidavit turned out to be identical. The only reason for the same would be that 

their evidence was manufactured. Such evidence cannot be expected to rebut 

the claim of the aggrieved side.  

37. Moving on, I would like to point out here that the burden of proof in a 

case under the Protection of Women from Domestic Violence Act is quite 

different from that of ordinary criminal trials. The cases are quasi civil in nature. 

The aggrieved only has to make out a prima facie case against the respondent.  

38. It is true that there are certain minor discrepancies in the evidence of the 

aggrieved side. However, in my considered opinion, the discrepancies and 

anomalies are not such as would fatally affect the case, especially keeping in 

view the burden of proof that the aggrieved side has to shoulder. It is only 

reasonable that there would be some flaws in their evidence, for human beings 

are prone to err. It is only when the evidence is superficial does the jigsaw 

puzzle fit perfectly. 

39. Situated thus, I am of the considered opinion that the aggrieved side has 

been able to establish that the respondent subjected the aggrieved to physical 

abuse. Physical abuse comes within the statutory definition of domestic violence 

as laid down in section 3 of the Act. This point is hence decided in the 

affirmative. 

Point No. (iv) 

40. Having come to the conclusion that the aggrieved was subjected to 

domestic violence, let me now decide the reliefs claimed by the aggrieved.  
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41. The aggrieved has prayed for prohibiting the respondent from committing 

acts of domestic violence upon her and from repeating them in future. In light of 

proof of domestic violence, the prayer is allowed. The respondent is directed not 

to commit any further acts of domestic violence upon the aggrieved.  

42. The aggrieved has also prayed for prohibiting the respondent from driving 

her as well as her children out of her matrimonial home. In the instant case, the 

aggrieved and the respondents are living in the 3 (three) storeyed building. It is 

apparent that the civil rights of both parties are at stake in that property. Hence, 

I am disinclined to pass any blanket order vis a vis the rights and liabilities of 

either party. However, the respondent is directed not to dispossess the aggrieved 

and her children from the portion of the shared household that they have been 

occupying till proper adjudication of the civil rights of the parties by a court of 

competent jurisdiction. 

43. The aggrieved has also prayed for directing the respondent to pay the 

aggrieved person medical expenses incurred to the tune of Rs.20,000/- (Twenty 

Thousand Rupees). The aggrieved has been able to establish domestic violence 

upon her. It has also been established that the respondent beat up the 

aggrieved. That being said, the aggrieved has failed to establish the nature and 

extent of the injuries sustained by her. There is no evidence to suggest how 

much money was spent on the medical expenses of the aggrieved. Though PW-3 

has stated that the aggrieved had incurred medical expenses of Rs.40,000/- 

(Forty Thousand Rupees) but she had no personal knowledge of the same. It 

was the aggrieved who told her the same. Surprisingly, the aggrieved has herself 

been conspicuous by her silence on this aspect in her evidence. Thus, there is no 

material to establish that the aggrieved had incurred medical expenses of 

Rs.40,000/- (Forty Thousand Rupees). Nevertheless, considering the fact that the 

aggrieved did sustain a beating at the hands of the respondent, she is granted 

Rs.3000/- (Three Thousand Rupees) for medical expenses. 

44. The aggrieved has also prayed for compensation of Rs. 20,000/- (Twenty 

Thousand Rupees). Considering the duration of the trial, the expenses incurred 

herein and the trauma faced by the aggrieved, she is granted Rs. 5000/- (Five 
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Thousand Rupees) as compensation. 

ORDER 

45. In view of the above discussion and findings: 

i. The respondent, Sri Mahada Basumatary is directed not to commit 

any further acts of domestic violence upon the aggrieved, Smti 

Rashmi Rekha Basumatary. 

ii. The respondent is directed not to dispossess the aggrieved and her 

children from the portion of the shared household that they have 

been occupying till proper adjudication of the civil rights of the parties 

by a court of competent jurisdiction. 

iii. The respondent is directed to pay Rs.3000/- (Three Thousand 

Rupees) to the aggrieved for her medical expenses. 

iv. The respondent is also directed to pay Rs.5000/- (Five Thousand 

Rupees) to the aggrieved as compensation. 

46. A copy of this final order is to be furnished to the parties to this case and 

to the Officer In-Charge of the Police Station within the local limits of whose 

jurisdiction the parties reside and work, for information and necessary action. 

Also, send a copy of this order to the Protection Officer for her information and 

necessary action. Office shall take steps.  

47. The final order is pronounced in open court and given in my hand and 

under the seal of this court on this the 13th day of November, 2017.  

 
 
 
 
Typed by Me:             Sri Sarfraz Nawaz 

Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

A.  Aggrieved Person’s Witnesses  : 

PW-1: Smti Rashmi Rekha Basumatary 

PW-2: Smti Sabita Mushahary 

PW-3: Sri Katiram Boro 

 

 

B.   Respondent’s Witnesses         : 

DW-1: Sri Mahada Basumatary 

DW-2: Smti Sangita Boro 

DW-3: Smti Bina Basumatary 

DW-4: Sri Dipu Boro 

 

 

C.   Aggrieved Person’s Exhibits  : 

Ext-1: Death Certificate of Raju Basumatary 

Ext-2: FIR 

Ext-3: Ejahar 

Ext-4: Order of Mutation 

(Marked Erroneously as Ext-3) 

 

 
 
D.   Respondent’s Exhibits          : 

None 

 

 

Judicial Magistrate First Class, Kamrup (M) 


