
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das, AJS.

   Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati

( Revision against the order dated 25.5.16 passed by learned Munsiff No.4 

cum Judicial Magistrate, 1st Class, Kamrup (M) Guwahati in CR No.1482/15)

JUDGMENT IN CRIMINAL REVISION NO.118/16

Hinduja Leyland Finance Ltd.,

  represented by Sri Biju Kr. Gogoi,

  Hub Credit Administrative Officer

      .... Petitioner

versus-

           1. State of Assam

2. Sri Sanjeeb Kalita 

.... Opposite Parties

Appearance :

For the petitioner : Mr. P.J. Barman, P. Phukan, Advocates

For the opp. parties : Mr. R. Chakraborty, P. Katoky, M. Chaliha, Advocates

Date of hearing : 1/11/17

Date of judgment : 14/11/17 

JUDGMENT

1. The  revision  petition  is  filed  u/s  397  of  Code  of  Criminal 

Procedure,  by  the  petitioner  against  the  order  dated  25/5/16  passed  by 

learned  Munsiff  No.4  cum  Judicial  Magistrate,  1st  Class,  Kamrup  (M) 

Guwahati in CR Case No.1482/15 whereby, the petition u/s 311 of Code of 

Criminal Procedure (in short : the CrPC) filed by the petitioner was rejected. 
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2. The case of the petitioner briefly, is that the petitioner filed 

the  above  complaint  case  before  the  learned  court  below  against  the 

opposite party no.2. Accordingly, the learned trial issued process against the 

opposite party no.2 for the offence u/s 420/403/406/424/506 IPC to face 

trial in the court. After receive of summons, the opposite party no.2 entered 

appearance in the said case. During the trial, the petitioner examined as 

many  as,  three  witnesses  and  exhibited  certain  documents.  The  witness 

namely;  Nafis  Ahmed  was  examined  on  18/2/16  and  on  that  day,  the 

petitioner  moved  a  petition  u/s  311  CrPC  for  summoning  the  authorised 

representative of the HDFC Bank as material witness for the petitioner which 

was allowed ans the case was fixed on 10/3/16 for evidence before charge/ 

production  of  documents.  On  10/3/16,  two  officials  of  HDFC  Bank  were 

examined and they exhibited two statements of accounts of the opposite 

party  no.2  to  which  he  raised  objection.  Again  on  20/4/16,  all  the  four 

witnesses of the petitioner were cross-examined by the defence side. At the 

time  of  cross-examination,  the  counsel  for  the  petitioner  noticed  that 

learned defence counsel was trying to base his cross-examination with the 

support of xerox copy of documents which he claimed to be the extract copy 

of  registration  certificate,  issued  by  the  DTO,  Mokokchung,  Nagaland 

regarding two vehicles of the opposite party no.2 which were financed by the 

petitioner and were subject-matter of the complaint case of the petitioner. 

Thus the learned counsel for the petitioner rightly objected to the use of said 

xerox copy of the documents during the cross-examination of the witnesses 

of the petitioner. But learned trial court allowed the defence counsel to use 

the same, assuring that the originals will  be shown to the petitioner at a 

later stage. It was also, noticed by the petitioner that the learned defence 

counsel referred to the respective memo numbers of the said documents in 

the cross-examination of PW1. By showing the said two xerox copies of the 

extract of registration certificate, the defence counsel tried to establish that 

the  description,  class  make  and  model  etc.,  of  the  two  vehicles  were 

different from that financed by the petitioner. But the registration numbers 

of the said vehicles were the same to that shown by the defence side through 

the  xerox  copies  of  relevant  extract  of  the  registration  certificates.  This 

raised a new twist in the case of the petitioner and after discovery of a new 

fact as raised by the defence side, showing that the vehicles in question, 

were of different from those mentioned in the hypothecation agreements, 

the petitioner instantly, moved a petition u/s 311 CrPC on the same date of 

cross-examination of Pws, praying for re-examination of the petitioner, 



3

apprehending  the  document  showed  by  the  defence  side  is  a  forged  or 

manipulated one. Thereafter, learned trial court after hearing of the parties, 

rejected the said petition on 25/5/16 on the ground that the complainant 

wanted to fill up lacuna in the case. 

3. The  petitioner  being  highly  aggrieved  by  the  order  dated 

25/5/16 passed by learned trial court, dismissing the petition filed u/s 311 

CrPC by the petitioner, preferred this revision, challenging the correctness 

and legality of the said order on the grounds as stated in the petition. The 

ground  particularly,  is  that  learned  trial  court  failed  to  appreciate  the 

statutory provisions given u/s 311 CrPC and u/s 138 of Negotiable Instruments 

Act  and for  that  learned trial  court  committed a serious  error  of  law in 

holding  that  the  petitioner  wanted  to  fill  up a  lacuna  in  its  case  by  re-

examination of its witness but the petition filed by the petitioner u/s 311 

CrPC clearly suggested that it only wanted to explain the new fact brought by 

the defence regarding the description of the vehicles in question, which they 

asserted to be different to that of financed by the petitioner and for that the 

petitioner  did  not  want  to  fill  up  any  lacuna  by  re-examination  of  the 

witnesses  since  the  contention  raised  by  the  defence  showing  that  the 

vehicles in question, were of different make and model so mentioned in the 

hypothecation  agreements  exhibited  by  the  petitioner,  came  to  the 

knowledge of the petitioner only at the time of cross-examination and hence, 

the petitioner rightly moved the petition no.689/16, dated 20/4/16 just to 

explain the issue raised at the cross-examination and also, to discovery of the 

true facts of the case so as to enable the court to arrive at a just decision 

and to ensure a fair trial in the case and for that the original RTO application 

form and loan agreements exhibited by the petitioner were at their Head 

Office at Chennai and it arrived only at the time of adducing evidence of the 

case and also, it did not contain the copies of the registration certificate and 

driving license submitted by the opposite party no.2 and for that as regards 

to the vehicles in question, the petitioner filed an application before the 

DTO, Mokokchung,Nagaland dated 18/5/16, requesting to issue RC particulars 

of two vehicles in question, and the same was replied by making remarks as 

false registration, false certificate as per office record and it was remarked 

also, in the copy of the driving license submitted by the opposite party no.2 

as false license and also, with the details that the said authority of DTO, 

Mokokchung,  Nagaland  did  not  affix  any  seal  and  signature  in  the  said 

documents and hence, there is every possibility that the opposite party no.2 
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obtained  the  loans  from  the  petitioner  by  producing  fake  registration 

certificate and fake driving license with the intention to cheat the petitioner 

and therefore, examining the said documents and its issuing authority would 

make it difficult for the court to ascertain the true facts of the case to arrive 

at a just decision of the case and for that if the aforesaid facts regarding the 

submission of fake registration certificate and driving license by the opposite 

party  no.2  are  proved,  the  learned  court  would  add  other  appropriate 

sections of law while considering the charge of the opposite party no.2 and 

hence, allowing the petitioner to adduce additional evidence by way of re-

examination would bring the true facts into the light while rejection of the 

petition of the petitioner u/s 311 CrPC is denial of a fair trial and it would 

lead to acquittal of the opposite party no.2 with determining the true facts 

of the case and without giving an opportunity to the petitioner to lead its 

evidence and accordingly prove its case and a bare perusal of the order dated 

25/5/16 will show that non application of mind is discernible and as such, the 

same is liable to be set aside and quashed. 

4. I have heard learned counsel for the petitioner as well as, of 

the  opposite  parties  and perused the record with  the impugned order  so 

passed by learned trial court. 

POINT FOR DETERMINATION :

5. Whether the learned trial court committed manifest error in 

passing the impugned order which requires correction ;

DECISION AND REASON THEREFORE :

6. Learned counsel for the petitioner submitted that since there 

was  enough  material  regarding  discovery  of  new  facts  as  regards  to  the 

particulars description of two vehicles in question, learned trial court ought 

to  allow  the  petitioner  to  adduce  additional  evidence  by  allowing  the 

petition filed u/s 311 CrPC. He submitted that the power u/s 311 CrPC is very 

wide which can be exercised at any stage of trial of the case to enable to 

come to a just decision in the case irrespective of filling up of any lacuna by 

the party. As the learned trial court failed to understand the importance of 

allowing the said petition, it would not only expect a just decision in the case 
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but also, denial of justice to the petitioner, he maintained.

7. Per  contra,  learned  counsel  submitted  that  there  is  no 

illegality in passing the impugned order of learned trial court in asmuch as, 

the  impugned  order  is  interlocatory  in  nature  and  as  such,  it  cannot  be 

challenged u/s 397 CrPC and thus, this revision is liable to be dismissed. He 

relied  the  decision  reported  in  (2009)  5  SCC  153  Sethuraman  vs. 

Rajamanickam. 

8. Admittedly,  the  petitioner  challenged  the  impugned  order 

which was passed u/s 311 CrPC by learned trial court. In the light of the 

impugned order, it is correct to say that the petitioner was denied to adduce 

evidence on the basis of further facts so discovered by the petitioner in the 

cross-examination  of  its  witnesses  by  the  defence  side  in  respect  of 

description of two vehicles which were finaned by it on the basis of loan 

agreement  with  the  opposite  party  no.2.  It  appears  that  prior  to  cross-

examination of witnesses by the defence side, the petitioner was not aware 

of the registration certificate and driving license so produced by the opposite 

party no.2 in the case. 

9. The decision in  Sethuraman case (supra) clearly stated that 

rejecting the application under Section 311 CrPC, was interlocutory order 

and as such, the revision against the order was clearly barred under Section 

397(2) CrPC. Since the Hon'ble Supreme Court laid down the law in respect of 

nature of order passed u/s 311 CrPC, as interlocutory which is also, the main 

issue in this case, this court is handipped to interfere and re-appreciate the 

facts of the case with the impugned order in view of bar of law. 

10. In the result, there is no merit in this revision petition so filed 

by  the petitioner.  Accordingly,  the  revision  is  dismissed.   The parties  are 

directed to appear before the learned trial court on 1/12/17  for get further 

order in the case.  Send back the case record immediately to the learned 

trial court. 

11. Given under the hand and seal of this court on this 14th day of 

November, 2017.

Dictated and corrected by :
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Shri C.Das,

Addl. Sessions Judge No.1           Addl. Sessions Judge No.1

 Kamrup (M) Guwahati           Kamrup (M) Guwahati

Transcribed by :

A. Pathak

.  
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