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IN TH COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

G.R CASE 2089 of 2016 

U/S 406 of IPC 

STATE 

V 

                       NABA DAS………….ACCUSED 

 

PRESENT: - SUNDEEP KASHYAP DAS, A.J.S 

JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

 

FOR THE PROSECUTION:  

Smti JITUMONI TAMULI 

                                ….ASSISTANT PUBLIC PROSECUTOR FOR THE STATE 

FOR THE DEFENCE 

A. PAUL, M. RABHA, P. DAS, R. A AHMED 

                                                               …….ADVOCATE FOR THE ACCUSED 

 

 

EVIIDENCE RECORDED ON: - 25.10.2016, 04.02.2017, 06.04.2017, 

29.07.2017, 30.08.2017 

ARGUMENTS HEARD ON: - 06.10.2017 

JUDGMENT DELIVERED ON: -14.11.2017 
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JUDGMENT 

BRIEF FACTS OF PROSECUTION’S CASE 

 

1. On March 1, 2016, the informant, Sri BISWAJIT DAS has lodged an 

F.I.R stating inter alia that on 06.10.2013, the accused, Sri NABA DAS 

borrowed Rs 60, 000/- from him but he did not return the same inspite of 

repeated request. Hence, the informant has filed the instant case for 

taking necessary action.  

 

INVESTIGATION 

 

2. On receipt of ejahar, the police registered a case P.S 70/16. After 

completion of investigation, the police submitted a charge-sheet for the 

offence under section  406 of Indian Penal Code (hereinafter referred to 

as ‘IPC’) against the accused person namely NABA DAS 

 

APPEARANCE OF THE ACCUSED 

 

3. The accused persons were called upon to enter trial and upon their 

appearance, copies of relevant documents was furnished to them u/s 207 

CrPC.  

 

CHARGE AGAINST THE ACCUSED 

 

4. Considering the relevant documents and hearing both parties, charge u/s 

406 of IPC has been framed which is read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried. 

 

WITNESSES EXAMINED and DOCUMENTS EXHIBITED 

 

5. The prosecution examined 6 (six) witnesses and exhibited no 6 (six) 

documents 

 



TYPED & CORRECTED BY ME Page 3 
 

EXAMINATION OF THE ACCUSED 

 

6. The accused has been examined u/s 313 of Cr.P.C. All the incriminating 

materials found are put to him. Plea of the accused is of total denial. 

Defence adduced no evidence.  

 

POINT FOR DETERMINATION 

Whether, on 6th day of October, 2013, the accused, Sri NABA DAS, was 

entrusted with sum of Rs 60, 000/- by the informant, Sri BISWAJIT 

DAS, but the accused did not return the same and thereby committed 

breach of trust punishable u/s 406 IPC? 

DISCUSSION, DECISIONS AND REASONS THEREOF 

 

EVIDENCE FOR PROSECUTION 

 

ENTRUSTMENT 

 

7. P.W.1, MD. MIRZAN ALI has deposed that the accused, Sri NABA DAS 

borrowed Rs 70, 000/- (Seventy thousand rupees) only from Sri 

BISWAJIT DAS, i.e. Rs 40, 000/- and Rs 30, 000/-.  

 

8. P.W.2, Sri BISWAJIT DAS has deposed that the accused was in urgent 

need of money as four marriages were lined up. He borrowed Rs 70, 

000/- (Seventy thousand rupees) only.  

 

9. P.W.3, Sri BITUPAN DAS has deposed that the informant gave Rs 70, 

000/- (Seventy thousand rupees) only to the accused 

 

ASSURANCE TO RETURN THE MONEY 

 

10. P.W.1 asked the accused to return the money within October 15, 2013. 

Even though he assured to return the money within the deadline but he 

could not return the money. Subsequently, he assured to return the 
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money after his child’s first feast ceremony. P.W.1 asked him to return 

the money but he refused to return the money. P.W.2 has stated that the 

informant told him that accused returned him some amount of money but 

he stopped paying the remaining amount. P.W.3 has deposed that Rs 20, 

000/- was due on the part of the accused.  

 

AGREEMENT 

 

11. P.W.1 has stated that he entered into an agreement with the accused 

where he received Rs 50, 000/- from the accused. However, Rs 20, 000/- 

remained due on the part of the accused.  

 

EVIDENCE OF INVESTIGATING OFFICERs 

 

12. P.W.5, Sri MAHESH BAISHYA has deposed that the instant case was 

endorsed to him by Officer in charge of Azara P.S namely Sri BIMAN ROY. 

He went to the place of occurrence, recorded the statement of the 

witnesses, prepared the sketch map and seized one agreement. 

 

13. P.W.6, Sri PRANJAL SONOWAL has deposed that Sri BIMAN ROY, O/C 

of Azara P.S endorsed him to carry out the investigation from the stage 

where it was left by previous I.O. Accordingly, he recorded the statement 

of the witnesses. However, he could not find the accused at house. 

Accused appeared before the police and he was interrogated, arrested 

and released on bail. Finally, after finding sufficient materials against the 

accused, he submitted chargesheet. 

 

STATUTORY REQUIREMENTS 

 

14. In order to attract Section 405 of IPC, the following ingredients are 

necessary- 

a. The accused must be entrusted with property or dominion over the 

property; and 

b. The person so entrusted (i.e. the accused) must- 
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i. dishonestly misappropriate, or convert to his own use, that property, 

or 

ii. dishonestly use or dispose of that property or wilfully suffer any 

other person to do so in violation of 

- any direction of law, prescribing the mode, in which 

such trust is to be discharged, or 

- any legal contract made touching the discharge such 

trust. 

 

APPRAISAL OF EVIDENCE 

 

15. Reverting back to the evidence on record, informant alleged that the 

accused borrowed Rs 70, 000/- from him and returned Rs 50, 000/- to 

him. However, he did not return Rs 20, 000/- out of his total liability. But, 

on bare perusal of evidence on record, it appears that P.W.1 and P.W.3 

were not witnesses to the said transaction. Their evidence is based on 

what they heard from informant. Both P.W.1 and P.W.3 merely stated 

that they are known to the informant. But, they have not explained in 

what context they knew each other. There must be some kind of 

relationship either personal or business between P.W.1, P.W.2 and P.W.3 

which would help me to believe that P.W.2 must have shared the 

information about the transaction with P.W.1 and P.W.3. Interestingly, 

P.W.2 did not state during his evidence that he shared about the incident 

to anyone including P.W.1 and P.W.3. Therefore, it is best known to 

P.W.1 and P.W.3 as to how come they heard about the incident. Even 

though they stated that informant shared them the facts of the incident 

but nothing of that sort reveals from the evidence of informant.  

 

16. Date of monetary transaction is quite important. At least I expect the 

same from the mouth of the informant being one the parties to the said 

transaction. However, he merely stated that the transaction took place in 

the year 2013. On the other hand, P.W.1 stated that it took place in the 
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year 2012. Therefore, prosecution failed to give the precise date of 

alleged transaction.  

 

17. Informant has alleged that the accused assured to return the money but 

he failed to fulfil his assurance. The informant went on in saying that the 

accused refused to return the money. However, prosecution failed to 

bring any witnesses to that effect. As already stated, P.W.1 and P.W.3 are 

mere hearsay evidence.  

 

18. Prosecution exhibited Ext-3, i.e. one agreement dated 08.08.2015 entered 

into by the informant and the accused where the former received Rs 50, 

000/- from the latter. One of the witnesses to the said agreement 

examined as witness, i.e. P.W.4. However, during cross-examination, he 

admitted that he does not know the total transaction between the 

informant and the accused. Moreover, he does not know when the 

informant and the accused entered into Ext-3 and the person who made 

the same. Lastly, he deposed that the transaction between the parties 

were confined to Rs 10, 000/- only. Moreover, Ext-3 was seized as per 

Ext-2. However, the witnesses as appeared in Ext-2 namely Sri Haren Das 

and Nayan Kalita were not examined to prove the fact that Ext-3 was 

seized from the informant. I.O admitted that he did not examine the 

witnesses to Ext-3. They could have been best possible evidence to throw 

light upon the execution of Ext-3. Therefore, it creates a serious doubt 

upon the execution of any such agreement.  

 

19. Even though P.W.1 stated about the monetary transaction between the 

informant and the accused. However, during cross-examination, he 

admitted that he does not know the amount which one gave and the 

amount which was received. Moreover, during evidence he deposed that 

the accused took Rs 70, 000/- from the informant while before the I.O as 

well as in F.I.R, he deposed that the accused took Rs 60, 000/-. On the 

one hand, during evidence, he has stated that Rs 20, 000/- left on the 

part of the accused to be paid to the complainant while he stated before 
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I.O that the accused returned only Rs 20, 000/- to the informant. Even 

though the informant stated that Rs 20, 000/- was due on the part of the 

accused, however, he stated before I.O that Rs 40, 000/- was due on the 

part of the accused. P.W.3 depose before the court that informant gave 

Rs 70, 000/- to the accused. However, I.O stated that P.W.3 did not state 

the same before him.  Therefore, there are discrepancies in the statement 

of the witnesses u/s 161 Cr.P.C recorded by I.O and their evidence 

deposed before court.  

 

20. Even if it is believed that transaction took place between 2012-2013 and 

agreement entered into on August 8, 2015 then it appears that there is 

delay in lodging the F.I.R as it was lodged after couple of years from the 

date of transaction and after 7 months from the date of agreement. 

However, prosecution failed to explain the reason behind the delay which 

according to me is fatal to the case of prosecution.  

 

21. Situated thus, I can safely conclude that prosecution miserably failed to 

prove that accused, Sri NABA DAS borrowed money from the informant 

and that he committed breach of trust by not returning the same to 

warrant conviction against him.  

 

 

DECISION: - The point is decided in negative and goes in favour 

of the accused 
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ORDER 

In view of the discussions made above and the decisions reached in the 

foregoing points for determination, it is held that the prosecution has failed 

to prove beyond reasonable doubt that the accused person NABA DAS 

have committed the offence under section 406 of IPC as alleged and as 

such the accused person is acquitted of the charges under section 406 of 

IPC on benefit of doubt and he be set at liberty forthwith. 

The bail bond of the accused person shall remain in force for another six 

months from today. 

This judgment is given under my hand and seal of this court on this 14th 

day of NOVEMBER, 2017 

The case is disposed of on contest. 

                                                                                                                                                                                    

                                                                                             

SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 
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APPENDIX 

LIST OF PROSECUTION WITNESS 

PW1- Md. MIRZAN ALI 

PW2- Sri BISWAJIT DAS 

PW3-Sri BITUPAN DAS 

PW4-Sri DIJEN DAS 

PW5-Sri MAHESH BAISHYA 

PW6-Sri PRANJAL SONOWAL 

LIST OF DEFENCE WITNESS 

DW- NONE 

LIST OF PROSECUTION EXHIBITS/DOCUMENTS 

EXT-1- EJAHAR 

EXT-2-SEIZURE LIST 

EXT-3-AGREEMENT dated 08.08.2015 

EXT-4-PRINTED FORM OF F.I.R 

EXT-5-SKETCH MAP 

EXT-6-CHARGESHEET 

LIST OF DEFENCE EXHIBITS/DOCUMENTS 

NONE                                                                             

 

 

                                                                            SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 

 

 


