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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

C.R. Case No:  146c of  2015 

u/s 138, Negotiable Instruments Act 

Sri Dhiren Deka 

s/o Late Bhaben Deka 

r/o House No. 2, 2nd Floor, 

Namoni Nizarapar, 

Chandmari, Guwahati-3     ……    Complainant 

versus 

Md. Sajid Ali 

s/o Md. Kashim Ali 

M. K. Fashion, Shop No. 19, 

Ganesh Market, Ganeshguri,, 

Dispur, Guwahati-6     ……              Accused 
 
Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on  :       26.02.15 
01.03.17 
24.10.17 

     Arguments heard on    :      24.10.17 

        Judgment delivered on :        16.11.17 

Appearing for the Complainant :     Sri A. Chamuah, Sri P.P. Borthakur. 

Appearing for the Accused :     Sri K.K. Singh, Sri R. Choudhury. 

 
JUDGMENT 

1. The accused person, Md. Sajid Ali, has stood trial for an offence 

punishable under section 138, Negotiable Instruments Act, 1881, (hereinafter 

called the Act) as leveled against him by the complainant, Sri Dhiren Deka. 

Allegation 

2. The facts as brought on record by the complainant are as follows. The 

complainant and the accused had a business relationship. In the course of 

financial dealings between them, the accused issued cheque no. 396544 drawn 
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on Central Bank of India, Dispur Capital Branch for Rs.90,000/- (Ninety Thousand 

Rupees) in favour of the complainant on 07.10.2014 with a view to clear all his 

liabilities. The complainant submitted the cheque for encashment at Industrial 

Co-Operative Bank Ltd., Noonmati Branch, Guwahati but the same was 

dishonoured for insufficiency of funds. The complainant received information of 

the dishonour of the cheque on 08.10.2014. As per the instruction of the 

accused, the complainant again deposited the cheque on 23.12.2014. It was 

again dishonoured on account of insufficiency of funds. The complainant got 

information about the dishonour on 29.12.2014.  

3. On 07.01.2015, the complainant sent a legal notice to the accused 

demanding payment of the cheque amount and the same was duly received by 

the accused. But despite receipt of the notice in question, the accused did not 

make any attempts to pay off the cheque amount. As such, the complainant 

lodged the instant complaint under section 138 of the Act. 

Cognizance and Trial 

4. The complainant filed the complaint before the Hon’ble Chief Judicial 

Magistrate, Kamrup (M). Cognizance of an offence under section 138 of the Act 

was taken and processes were issued against the accused, Md. Sajid Ali 

accordingly. On appearance of the accused, the particulars of offence under 

section 138 of the Act were explained to him to which he pleaded not guilty and 

claimed to be tried.  

5. During the trial, the complainant examined himself as the sole 

prosecution witness. The accused was thereafter examined under section 313, 

Criminal Procedure Code (hereinafter called CrPC). He has stated that he had 

borrowed Rs.80,000/- (Eighty Thousand Rupees) from the complainant and 

issued the cheque in question as a security cheque. However, he has since paid 

Rs.60,000/- (Sixty Thousand Rupees) to the complainant.  

6. In order to establish his defence, the accused examined himself as 

DW-1. It is pertinent to mention here that the cross-examination of DW-1 was 

dispensed with due to the absence of the complainant side. It was only after final 

arguments were over that the complainant side reappeared.   
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7. I have considered the evidence on record in its totality. I have also 

heard the arguments put forth by the defence. None argued for the prosecution. 

POINTS FOR DETERMINATION 

8. I have framed the following points for determination in order to arrive 

at a definite finding as regards the dispute in this case. 

a. Whether the accused issued Cheque No. 396544 dated 
07.10.2014 (Ext-1) in favour of the complainant for the discharge 
of his legally enforceable debt or liability?  

b. Whether Ext-1 was dishonoured due to insufficiency of funds?  

c. Whether the accused received the demand notice issued by the 
complainant regarding the dishonour of the cheque?  

d. Whether the accused failed to repay the cheque amount to the 
complainant within the stipulated period? 

e. Whether the accused has committed the offence under section 
138 of the Act? 

DECISIONS AND REASONS THEREOF 

Whether the accused issued Cheque No. 396544 dated 07.10.2014 

(Ext-1) in favour of the complainant for the discharge of his legally 

enforceable debt or liability? 

9. The complainant Sri Dhiren Deka (PW-1), in his evidence on affidavit, 

has reiterated the allegations made in his complaint. He has produced the 

dishonoured cheque as Ext-1, the cheque return memo as Ext-2, the demand 

notice as Ext-3, the postal receipt for the demand notice as Ext-4 and the 

tracking slip as Ext-5. It is pertinent to mention here that the defence has not 

disputed the issuance of the cheque in question (Ext-1). In fact, as is evident 

from the examination of the accused under section 313, CrPC as well as the 

evidence adduced by the accused (DW-1) himself, the defence has admitted a 

loan of Rs. 80,000/- (Eighty Thousand Rupees) taken from the complainant. As 

DW-1, the accused, Md. Sajid Ali has stated that at the time of taking the loan, 

the complainant took a blank cheque from him as security. 
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10. At this juncture, I would like to point out that Section 139 of the Act 

has clearly spelled out a presumption as to the existence of a legally enforceable 

debt in favour of the holder of a cheque. 

Sec. 139: Presumption in favour of holder:  

It shall be presumed, unless the contrary is proved, that the 
holder of a cheque received the cheque of the nature referred to 
in section 138 for the discharge, in whole or in part, of any debt 
or other liability. 

 
11. This is a presumption of law and as such, this court is duty bound to 

raise the presumption that Ext-1 was issued by the accused towards discharging 

his liability of Rs.90,000/- (Ninety Thousand Rupees) towards the complainant.  

However, let me also point out that the presumption under Section 139 of the 

Act is a rebuttable presumption; it is up to the accused to prove that the cheque 

had not been issued in discharge of a debt or liability.  

 
12. Now, the question arises as to how the accused shall discharge this 

burden. In this context, the Hon’ble Supreme Court in the case of Rangappa v. 

Sri Mohan reported in (2010) 11 SCC 441 has observed as follows: 

“Section 139 of the Act is an example of a reverse onus clause 
that has been included in furtherance of the legislative objective 
of improving the credibility of negotiable instruments. 
While Section 138 of the Act specifies a strong criminal remedy in 
relation to the dishonour of cheques, the rebuttable presumption 
under Section 139 is a device to prevent undue delay in the 
course of litigation. However, it must be remembered that the 
offence made punishable by Section 138 can be better described 
as a regulatory offence since the bouncing of a cheque is largely 
in the nature of a civil wrong whose impact is usually confined to 
the private parties involved in commercial transactions. In such a 
scenario, the test of proportionality should guide the construction 
and interpretation of reverse onus clauses and the 
accused/defendant cannot be expected to discharge an unduly 
high standard of proof. In the absence of compelling justifications, 
reverse onus clauses usually impose an evidentiary burden and 
not a persuasive burden. Keeping this in view, it is a settled 
position that when an accused has to rebut the presumption 
under Section 139, the standard of proof for doing so is that of 
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`preponderance of probabilities'. Therefore, if the accused is able 
to raise a probable defence which creates doubts about the 
existence of a legally enforceable debt or liability, the prosecution 
can fail. As clarified in the citations, the accused can rely on the 
materials submitted by the complainant in order to raise such a 
defence and it is conceivable that in some cases the accused may 
not need to adduce evidence of his/her own. 

 
13. Thus, it appears that the prosecution can fail if the accused is able to 

raise a probable defence which creates doubts about the existence of a legally 

enforceable debt or liability. 

 
14. Now, the defence’s main contention is that the accused had taken a 

loan of Rs. 80,000/- (Eighty Thousand Rupees) but he has already paid off 

Rs.60,000/- (Sixty Thousand Rupees). DW-1 has deposed that the complainant 

had taken a blank cheque from him. The learned defence counsel has submitted 

that the complainant has misused the cheque. The cheque in question was never 

issued for the discharge of a liability of Rs.90,000/- (Ninety Thousand Rupees). 

 
15. It is worth remembering here that the prosecution never cross-

examined DW-1. As such, the claims made by the defence have remained 

unrebutted. In such a situation, it would seem that the accused did not have a 

liability of Rs. 90,000/- (Ninety Thousand Rupees) against the complainant. Thus, 

he has been able to rebut the presumption against him that he had issued Ext-1 

in the discharge of his liability of Rs. 90,000/- (Ninety Thousand Rupees). 

 
16. Now, rebuttal of the presumption in itself does not exonerate the 

accused. It just shifts the burden back unto the prosecution to prove the 

existence of a legally enforceable debt or liability in favour of the complainant. 

But to the prosecution’s dismay, PW-1 is silent on any proof of a financial 

transaction with the accused. Except for Ext-1, there is nothing in his evidence to 

suggest that the accused had borrowed Rs.90,000/- (Ninety Thousand Rupees) 

from him. The prosecution has failed to produce any corroborative evidence, oral 

or documentary, to establish the presence of a legally enforceable debt of the 

aforesaid amount. In fact, the complainant (PW-1) has even been unable to state 

with certainty how the liability was acquired in the first place. 
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17. Let me also make it clear that the averments about a debt or liability 

of the accused made in the complaint or in the evidence on affidavit of the 

complainant cannot be taken to be gospel truth just because the complaint is 

accompanied by a cheque.  

 
18. Situated thus, in the absence of any evidence as to the existence of a 

legally enforceable debt or liability of the accused and in light of the rebuttal of 

the statutory presumption under section 139 of the Act, it is hereby held that 

Cheque No. 396544 dated 07.10.2014 (Ext-1) was not issued in the discharge of 

a legally enforceable debt or liability. Hence, this point is decided in the 

negative. 

Whether Ext-1 was dishonoured due to insufficiency of funds?  
 

19. Ext-2 (Cheque Return Memo) shows that Ext-1 was dishonoured on 

the grounds of insufficiency of funds. The accused has also admitted that indeed 

Ext-1 was dishonoured for insufficiency of funds. As such, this point, being 

admitted, is decided in the affirmative. 

Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheque?  

20. PW-1 has deposed that after the dishonour of Ext-1, he issued a 

demand notice by registered post to the accused. A copy of the notice has been 

produced and marked as Ext-3. PW-1 has also produced the postal receipt by 

which the said notice was issued to the accused and the same has been marked 

as Ext-4. PW-1 has also produced the tracking slip as Ext-5. The accused has 

also admitted to the receipt of the notice. Hence, this point is also decided in 

the affirmative. 

Whether the accused failed to repay the cheque amount to the 

complainant within the stipulated period? 

21. The accused has made it clear that he has paid Rs. 60,000/- (Sixty 

Thousand Rupees) out of his liability of Rs. 80,000/- (Eighty Thousand Rupees) 

to the complainant. However, it is true that the accused has admittedly not paid 
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the cheque amount of Rs. 90,000/- (Ninety Thousand Rupees). Hence, this 

point is decided in the affirmative. 

Whether the accused has committed the offence under section 138 of 

the Act? 

22. Let me sum up the findings of the discussion made above. It has 

become clear from the aforesaid discussion that Ext-1 was submitted for 

encashment by the complainant and the same was dishonoured. It has also been 

proved that the complainant sent a demand notice to the accused seeking 

payment of the cheque amount and the same was duly received by the accused. 

23. However, the prosecution’s case has faltered in the most crucial and 

rudimentary hurdle. The prosecution has failed to prove the existence of a legally 

enforceable debt or liability of the accused towards the complainant. The 

presence of a legally enforceable debt or liability is an essential ingredient of the 

offence under section 138 of the Act. And in the absence of proof of the same, 

the offence under section 138 of the Act stands not proved. This point is, 

hence, decided in the negative. 

ORDER 

24. Considering the discussions made above and in light of the above 

decisions, the accused person, Md. Sajid Ali is found not guilty of the offence 

under section 138 of the Act. He is acquitted of the same accordingly and set at 

liberty forthwith. 

25. His bail bonds are extended for a further period of 6 (six) months as 

per the provisions of Section 437-A, CrPC.  

 
 Given in my hand and under the seal of this court on this the 16th day 

of November, 2017.  

 
 
Typed by Me:            (Sri Sarfraz Nawaz) 

    Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

Prosecution Witness : 

PW-1 : Sri Dhiren Deka 

 

Prosecution Exhibits : 

Ext-1 : Cheque No. 396544 

Ext-2 : Cheque Return Memo 

Ext-3 : Demand Notice 

Ext-4 : Postal Receipt 

Ext-5 : Tracking Slip 

 

Defence Witness : 

DW-1:   Md. Sajid Ali 

 

Defence Exhibits : 

Ext-A: Passbook of APRON. 

 

 

 

 Judicial Magistrate First Class, Kamrup (M) 

 

 

 


