
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Friday, the 20th day of October, 2017

Money Suit 226 of 2016

Chatindra Kakati,
s/o Late Pramesh Chandra Kakati,
r/o East Amulapatty,
Nagaon, Assam.  ………… Plaintiff

-versus-

Hareswar Deka,
s/o Late Hara Dutta Deka,
r/o H/No.5, Six Mile VIP Road,
Chachal Rupkhowa,
Bye Lane No.3,
Guwahati – 18.  ………… Defendant

This suit coming on for final hearing on 17-08-17 and arguments on 21-09-2017 

in the presence of –

Mr. K. Saikia and Mr. K. Singha, Learned Advocates for the plaintiff; and 

None for the defendant.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This is a suit for realisation of `5,00,000/-.

2. The factual matrix is as under. 

3. The  plaintiff  and  the  defendant  are  good  friends  having  good  and  cordial 

relationship  between them. The plaintiff  often visits  Guwahati  for  various purposes, 

more so, to visit his children who are studying in Guwahati. In the first week of July, 

2014,  the  defendant  approached  and  requested  the  plaintiff  for  some  financial 

assistance  to  meet  his  medical  expenses.  On defendant’s  persistent  insistence  and 
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considering the condition of the defendant on humanitarian ground, the plaintiff, on 12-

07-2014,  lent  him  `5,00,000/-  in  cash  for  his  medical  treatment.  The  defendant 

executed a promissory note in presence of witnesses. In the said promissory note, the 

defendant acknowledged the receipt of `5,00,000/- from the plaintiff and the defendant 

also promised to repay the said amount to the plaintiff within one year from the date of 

its execution. When the defendant failed to return the said amount within one year as 

promised, the plaintiff met the defendant several times and asked him to return the 

amount as promised. The defendant expressed his inability to return the said amount 

before December, 2015. In December, 2015, when the plaintiff met the defendant and 

asked him to return the amount, the latter refused the return the same rather rebuked 

the plaintiff and warned him not to meet him in future. The plaintiff issued a demand 

notice dated 23-12-2015 to the defendant for return of `5,00,000/- within 15 days from 

the date of receipt of the said notice but to no avail. Hence, this suit for recovery of the 

said amount along with interest @18% per annum from 12-07-2015 till realization of 

the same.

4. The suit proceed exparte against the defendants vide order dated 30-03-2017.

5. As  there  is  no  written-statement,  no  issues  are  framed  but  for  a  just 

adjudication of the lis, the following point for determination is formulated.

POINT FOR DETERMINATION

1. Whether the plaintiff is entitled to a realize  `5,00,000/-  with interest from 

the defendant as prayed for?

6. The plaintiff  Chatindra Kakati  has adduced his evidence-on-affidavit  as P.W.1 

and tendered a couple of documents marked as Exhibits. The defendant neither cross-

examined the P.W.1 nor adduced defence evidence.

7. I have heard the argument put forward by the learned counsel for the plaintiff. I 

have also perused the case-record. My decision on the sole point is as under.

DISCUSSION, DECISION AND REASONS THEREFOR

POINT NO.1

8. Let me unravel the evidence of the plaintiff bank.

9. The  plaintiff  Chatindra  Kakati  has  substantiated  the  averments  made in  the 

plaint in material particulars. P.W.1 has identified promissory note dated 12-07-

2014 as  Exhibit 1 and the advocate notice dated 23-12-2015 as  Exhibit 2. 

P.W.1 also identified signatures of defendant as Exhibits 1(i) and 1(ii) as well 

as the signatures of the attesting witnesses as Exhibits 1(iii) and 1(iv).
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10. Exhibit 1 promissory note clearly shows that defendant received  `5,00,000/- 

from the plaintiff promising to return the same within one year.

11. Promissory note is a written promise to pay a debt. It is a financial instrument, 

in which one party (maker or issuer) promises in writing to pay a determinate sum of 

money to  the other (the lender),  either  at  a  fixed,  determinable  future  time or  on 

demand of the payee subject to specific terms and conditions. It is governed by Section 

4 of the Negotiable Instruments Act, 1881. It should be hand written but not obligatory. 

The  agreement must  state,  in  writing,  the  terms  of  instrument,  extent  of 

liability (amount), maker’s and payee’s name and the amount to be paid, among other 

things. The promise to re-pay money and no other conditions should be mentioned in 

promissory note. When a person issues a promissory note, he/she would have to stamp 

it  as  per  the  Indian  Stamp  Act  and  normally  a  revenue  stamp  is  affixed  on  the 

promissory note signed by the promissory. But one may also execute the promissory 

note on a stamp paper if revenue stamps are not available.

12. The  evidence  of  P.W.1  has  remained  uncontroverted.  Exhibit  1 has  also 

remained  un-assailed  and  it  has  been proved  under  Sections  67  and  68  of  Indian 

Evidence Act, 1872. There is no oblique material to disbelieve the execution of Exhibit 

1. P.W.1’s evidence is reliable and trustworthy.

13. In view of the above discussion wherein it has been held that the plaintiff has 

proved  to  the  satisfaction  of  this  Court  that  the  defendant  has  failed  to  pay  the 

outstanding amount of `5,00,000/- due to the plaintiff. Therefore, it can be safely held 

that the defendant is liable to the tune of  `5,00,000/-. The plaintiff has successfully 

discharged its burden of proving the liability of the defendant and the onus shifts on the 

latter to show that he never executed the promissory note or that he is not liable to pay 

the said outstanding amount. The defendant miserably failed to discharge his onus as 

the defendant neither cross-examined the P.W.1 nor adduce any kind of evidence as he 

chose not to appear and contest the suit.

14. Hence, it is proved that plaintiff lent `5,00,000/- to the defendant on 12-07-2014 

and the defendant failed to return the money even after expiry of one year as 

promised  and  also  after  being  reminded  vide  Exhibit  2 advocate’s  notice. 

Hence, the defendant is liable to pay `5,00,000/- to the plaintiff and the latter is 

entitled to realize the said amount from the former. 

15. Now,  the  question  which  needs  to  be  answered  is  whether  the  plaintiff  is 

entitled to the said amount with an interest @18% per annum. It is in the testimony of 

P.W.1 that the defendant failed to repay the money within the stipulated time.
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16. The Exhibit 1 clearly stipulates that the defendant will return the money within 

one year but there is no mention of return of said money with an interest @18%.

17. ‘Interest’ is a comprehensive term to describe any claim or right or privilege of 

an  individual.  Ordinarily,  a  person  who  is  deprived  of  his  money  to  which  he  is 

legitimately entitled as of right is entitled to be compensated in deprivation thereof, call  

it by whatever name.

18. Hence, in my considered opinion, as the transaction between the parties was in 

the nature of loan, hence, the interest @9% per annum is justifiable and the same is 

liable to be paid by defendant. In such premises, it is held that the plaintiff would be 

entitled to simple interest @9% per annum on the amount of `5,00,000/- from the date 

of institution of the suit.

19. Coupling the deliberations and the decision so arrived at from the foregoing 

paragraphs,  it  can be safely inferred that  the plaintiff  is entitled to realize the said 

amount of `5,00,000/- with interest from the defendant with costs.

20. The sole point is decided in the affirmative and for the plaintiff.

O R D E R

21. The plaintiff’s suit is decreed exparte with costs. It is decreed and directed that 

the defendant do pay to the plaintiff  `5,00,000/- within three months from today and 

further to pay interest on the said decretal sum @9% per annum from 17-08-2016 till 

the date of the decree.

22. Prepare a decree accordingly.

GIVEN under my hand and seal of this Court on this 20th day of October, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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M.   S. 226/2016  

APPENDIX

Exhibits

Plaintiff's Exhibits

Exhibit 1 – Promissory note dated 12-07-2014
Exhibit 2 – Advocate notice dated 23-12-2015

Plaintiff   Witness  

P.W.1 – Chatindra Kakati

Defendant Witness

None

Civil Judge No. 2
Kamrup (M).
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