
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das,

   Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati

( Appeal against the judgment and order dated 13.6.16 passed by learned 

Judicial Magistrate, 1st Class, Kamrup (M) Guwahati in CR Case No.203/14 )

JUDGMENT IN CRIMINAL APPEAL NO.230/2016

   M/S. S.R. Associates,

 represented by its Manager,

 Sri Sanjoy Bajaj      

.... Appellant

      -versus-

Sri Himadri Shekhar Das    

         .... Respondent

 

Appearance :

For the appellant :  Mr. R.K. Mour, Ms. J.Bhattacharyya, Advocates

For the respondent : Mr. R. P. Singh, B. Jha, T.M. Das, M. Thakuria, Advocates 

Date of hearing : 6/9/17, 20/9/17, 4/10/17, 24/10/17, 6/11/17,20/11/17

Date of judgment : 21/11/17 

JUDGMENT

1. This criminal appeal is filed u/s 372/386 of Code of Criminal 

Procedure by the appellant against the judgment and order dated 13/6/16 

passed by learned Judicial Magistrate, 1st Class, Kamrup (M) Guwahati in CR 

Case No.203/14 on the ground of awarding inadequate compensation and non 

awarding corporal punishment to the respondent. 
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2. The case of the appellant as it emerges from the record that 

the appellant/ complainant is a proprietorial concerned of Smti. Rekha Bajaj. 

The respondent/ accused purchased certain goods from the appellant firm 

and  in  discharge  of  liability,  the  respondent  issued  one  cheque  to  the 

appellant,  bearing  no.434566  dated  24/8/13  for  Rs.1,06,000/-only.  The 

cheque was presented for encashment but it was dishonoured by the bank 

due to insufficient of funds in the bank account of the respondent. Hence the 

appellant issued legal notice to the respondent, demanding the amount of 

cheque within 15 days from date of its receipt. But the respondent could not 

pay the money as demanded. Accordingly, the appellant filed the complaint 

case  against  the  respondent  u/s  138  of  Negotiable  Instruments  Act 

(hereinafter referred as the NI Act).

3. The  appellant  as  complainant  examined  one  witness  and 

exhibited certain documents while the respondent adduced evidence of two 

defence witnesses during the trial of the case. After hearing of the parties, 

learned trial court passed the impugned judgment and order  whereby, the 

respondent  was  convicted  u/s  138  of  Negotiable  Instruments  Act  and 

sentenced to pay compensation of Rs.1,60,000/- to the complainant and in 

default of the payment of compensation, to undergo simple imprisonment for 

three months.

4. Being highly aggrieved by and dissatisfied with the impugned 

judgment  and  order  of  learned  trial  court,  the  appellant  preferred  the 

appeal  on  the  grounds  as  stated  in  the  memo  of  appeal.  The  ground 

particularly, is that the impugned judgment of the learned learned trial court 

is not sustainable on the facts and law and the same is liable to be set aside 

and modified by enhancing the compensation amount to the extent of double 

of  the cheque amount  as  prescribed under  the NI  Act  alongwith corporal 

punishment as the respondent knew very well  that he has liability to the 

extent of Rs.1,89,677/- only payable to the appellant and in the petition 

no.10121/15, filed by the respondent before learned trial court, showing that 

he had not made any endeavor by making payment of the cheque amount 

within 15 days from the date of receipt of demand notice dated 3/12/13 but 

instead of making payment, he filed a petition, showing his intention to pay a 

sum of Rs.1,05,000/- which is less than the cheque amount without stating 

anything about of his liability and hence, the respondent is not required to 

give any leniency and requires to be punished by imposing maximum 
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punishment and compensation equivalent to double of the amount and for 

that the impugned judgment is not based on correct appreciation of facts and 

law and the same is liable to be set aside and quashed as the respondent had 

dragged  the  matter  and  continued  to  drag  it  without  payment  of  the 

legitimate  dues  of  the  appellant  while  the  respondent  in  his  petition 

no.10121/15, had not stated anything about as to whether he had received 

the said demand notice or not and he had appeared before learned trial 

court much before filing of the said petition, with sole intention to drag the 

matter without payment of the legitimate dues to the appellant and hence, 

the impugned judgment is required to be modified by imposing maximum 

punishment and double the compensation otherwise, it will miscarriage of 

justice and for that learned trial court without applying its judicial mind, 

convicted  the  respondent  by  sentencing  him  to  pay  compensation  of 

Rs.1,60,000/- u/s 357 CrPC to the appellant whereas the cheque amount is 

Rs.1,06,000/- only and the respondent had dragged the matter for more than 

3 years and continued to drag it and the respondent actually liable to pay 

principal  sum  of  Rs.1,89,677/-  only  to  the  appellant  and  moreover,  no 

corporal  punishment  was  imposed  upon  the  respondent  and  the  corporal 

punishment was awarded which is in default of payment of compensation so 

awarded and the respondent is a government servant and learned trial court 

gave no any appropriate reason as to why the respondent was given such a 

leniency  without  imposing  the  double  of  the  cheque  amount  alongwith 

corporal  punishment  and  without  going  through  the  established  law  and 

precedent  and  for  that  the  prosecution  under  the  NI  Act  may  be 

contemplated  as  a  measure  of  deterrent  which  is  the  basic  principle  of 

criminal jurisprudence and impostion of compensation and fine is generally 

imposed upon the accused on the basis of special enactment and the finding 

given by the learned trial court is not based upon the material on record 

which is against the law of the land as incorporated under section 138 of NI 

Act and the spirit of section 357(3) of CrPC and the precedents of the Hon'ble 

Supreme Court and for that learned trial court acted mechanically without 

any application of proper judicial mind and hence the impugned judgment is 

liable  to  be  modified  and  for  that  learned  trial  court  misconstrued  the 

evidence  and  documents  available  on  record  in  its  true  sense  and  acted 

beyond the well  established principle of  law and for  that  in any view of 

matter, the impugned judgment and order cannot be sustained in the eye of 

law and the same is  liable  to be set  aside  and quashed by  imposing the 

maximum punishment and compensation equivalent to double of the cheque 
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amount upon the respondent otherwise, it will miscarriage of justice.  

5. I have heard learned learned counsel for the appellant as well 

as, the respondent and perused the impugned judgment and order, passed by 

learned trial court, with the case record. 

POINT FOR DETERMINATION :

6. Whether learned trial court by passing the impugned judgment 

with  inadequate  compensation  and  without  corporal  punishment  to  the 

respondent, committed gross error of law and facts ;

DECISION AND REASON THEREFORE :

7. Learned counsel for the appellant at first, submitted that the 

complaint  case  was  filed  by  the  proprietorial  concerned  through  the 

authorised representative of its proprietor and accordingly, it is proved by 

the  complainant/  appellant  that  out  of  several  trasactions  with  the 

appellant, the respondent is liable to pay a sum of Rs.1,89,677/- which is 

remained outstanding in the name of the respondent. But learned trial court 

awarded only a small amount which is not in concurrence with the principle 

laid down under NI Act. He submitted that since the finding of the learned 

trial court shows that the dishonoured cheque was issued by the respondent 

in discharge of his legally enforeable debt or liability to the appellant, the 

respondent ought to have compelled to pay double the cheque amount in 

view of the outstanding amount pending against him. Moreover, inspite of 

admitting  the  liability  towards  to  dishonoured  cheque  issued  to  the 

appellant', the respondent has been dragging the case for long time which 

causes  miscarriage  of  justice  to  the  appellant  for  not  awarding  corporal 

punishment to the respondent. 

8. Per contra, learned counsel for the respondent submitted that 

the case of respondent that he did not borrow any money from the appellant 

firm but from Sanjay  Bajaj for Rs.1lac only which he was willing to return, is 

proved by him by adducing evidence. But the respondent denied to case of 

the  appellant  that  he  has  outstanding  higher  amount  against  transactions 

with the appellant. Apart from that the complaint filed by the appellant is hit 

by section 142 of NI Act and filed beyond the period of limitation time 
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prescribed by the law.  Therefore, the prayer of the appellant cannot be 

considered in the light of facts and circumstances of the case.   

9. On perusal of the record, it appears that the complaint case 

was filed in the name of M/S. S.R. Associates and the dishonoured cheque 

was issued by the appellant in same name. It is not disputed that Smti. Rekha 

Bajaj is the proprietor of the complaint concern. But she did not file the 

complaint on her own. It is the manager and representative of the proprietor, 

namely; Sanjay Bajaj filed the case and tendered evidence accordingly.  The 

authority letter Ext.1 was issued by the proprietor of the complainant firm. 

The manager or authorised representative signed the complaint case at the 

time of its filing in the court. It is correct to say that the proprietorial firm 

has  inseparable  entity  with  its  proprietor.  Thus  the case  can  be filed  by 

either of them.

10. It  appears  that  on  the  stength  of  Ext.1,  the  authorised 

representative was empowered to file the case since he was looking after and 

responsible for day-to-day activities of complainant firm. Thus the manager 

and representative Sri Sanjay Bajaj filed the case and represented the firm 

on  behalf  of  its  proprietor.  That  does  not  mean  that  the  authorised 

representative  is  the  payee  or  holder  in  due  course  of  the  dishonoured 

cheque.  He  simply  represented  the  payee  of  the  dishonoured  cheque. 

Therefore, the complaint case of the appellant is not hit by the provisions 

u/s 142 of NI Act. The law laid down in  SP. Sampathy  vs. Manju Gupta & 

anr., as relied by the respondent is not applicable to this case at all. The 

demand notice was sent to the respondent on 3/12/13 through registered 

post with acknowledgement due on the correct address of the respondent by 

the appellant as it appears from the complaint. But nothing was returned 

back. Hence, it can be presumed that the notice was duly served upon the 

respondent. After waiting for the prescribed period of time, when the cause 

of  action  arose  on  3/1/14  onward,  the  appellant  filed  the  complaint  on 

20/1/14. Therefore, it cannot be said that there was no cause of action in 

the case of the appellant.   

11. In  the  statement  recorded  u/s  313  CrPC,  the  respondent 

stated that he contacted the appellant side after dishonoured of his cheque, 

but they declined to accept the said amount and even today, he is wiling to 

pay the cheque amount of Rs.1,06,000/- only. Thus by said statement, the 
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respondent admitted the liability in the dishonoured cheque amount. In the 

evidence also, the respondent admitted that he on 13/6/13, borrowed a loan 

of Rs.1,00,000/- from Sanjay Bajaj,  @ 3% per  month. If  he borrowed the 

amount from the manager cum authorised representative of the complainant, 

the respondent failed to explain that the reason for issuing the dishonoured 

cheque in the name of complaintant firm except his denial. On the face of 

above  admission  of  the  respondent,  the  question  of  handwriting  in  the 

cheque,  matters  a  negligible  role  when  the  banker  did  not  raise  any 

objection  for  the  same.  He  also  stated  that  the  cheque  was  issued  as 

security.  But now, it  is  a settle law that such cheque meant for  security 

purpose,  is  a  good mode of  payment since it  is  directly  connection with 

dischargeing a legally enforeable debt or liability to which the cheque was 

issued. The respondent placed a different story that he did not purchase any 

goods from the complainant firm. Even if he did not purchase anything from 

the complainant firm, he issued the dishonoured cheque to the firm and not 

to authorised representative of the complainant firm. Therefore, the story of 

the appellant is not at all reliable to accept. In the light of above contention 

made in the evidence by the respondent, it is opened to presume that the 

respondent  issued the dishonoured cheque in  discharge of  debt  or  lawful 

liability towards the complainant/ appellant. 

12. As far as the case of the appellant is concerned, it appears 

that it is pleaded that an amount of Rs.1,89,677/- remained outstanding in 

the name of the respondent for various transactions with the firm. There is 

no sufficient ground placed by the appellant to enhance the compensation 

amount  to  double  the  cheque  amount.  When  the  respondent  placed  on 

record  that  he  is  willing  to  pay  the  amount  in  cheque,  under  such 

circumstances, he ought to get scope to pay the same. It seems that the 

appellant intends to recover entire outstanding amount from the respondent 

by the case which cannot be allowed at all. Hence, learned trial court rightly 

did not inflict any corporal punishment to the respondent and did not award 

the compensation to the double of cheque amount.  There is no infirmity in 

the  finding  of  the  learned  trial  court  to  inferfere  with  the  impugned 

judgment and order in the appeal. 

13. In the result, it appears that there is  no merit in the appeal. 

Accordingly, the appeal is dismissed. The impugned judgment and order is 

hereby, affirmed. Send back the case record to the learned trial court 
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immediately. 

14. Given under the hand and seal of this court on this 21st day of 

November, 2017. 

Dictated and corrected by :

Shri C.Das,

Addl. Sessions Judge No.1            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati

Transcribed by :

A. Pathak


