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JUDGMENT

1.  The prosecution  case as per the complaint dated 26/07/2016 

(Ext-13) of Deepjyoti Talukdar is that the accused demanded a bribe of Rs. 

1200/- from him on 25/06/2016  for issuance of clearance certificate for 
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the  pension  of  his  retired  father,  who  retired  from  NF  railway  on 

30/03/2016. The complaint was registered as FIR no. RC 017216A0012 

(Ext-24)  corresponding  to  RC  Case  No.  12  (A)/2016-GWH/3811  dated 

26.07.2016 by Shri N. Gogoi, DIG and HOB, CBI, ACB, Guwahati u/s 7 of 

the PC Act 1988 and endorsed to Sri. Mipak Riba, Inspector CBI, ACB, 

Guwahati for investigation. 

2. On the basis of the FIR a trap team was formed on 26/07/2016 

itself and  they assembled in the conference hall of the CBI, Guwahati. 

Sub  Inspector  Amit  Kumar  (PW-6)  demonstrated  the  reaction  of 

Phenaloptheline powder with the solution of Sodium carbonate and water. 

Rs. 1000/- note produced by complainant Deepjyoti Talukdar (PW-3) was 

treated with Phenapthaline powder and was kept in the left hand shirt 

pocket  of  Deepjyoti  Talukdar  by  Sub  inspector  Amit  Kumar  and  the 

complainant was instructed to give that Rs. 1000 note to Baby Rabha only 

on demand.  Pre Trap memorandum (Ext-5) was prepared and after 

observing other formalities the Trap Team left for the office of Baby Rabha 

at NF Railway Maligaon. The complainant and shadow (PW-2) went inside 

the office of Baby Rabha and on her demand Deepjyoti Talukdar gave her 

that Rs. 1000 note which Baby Rabha kept in the drawer of her table and 

on getting the pre fix signal, the other trap team members entered the 

office  of  Baby  Rabha  and  caught  her  red  handed.  After  observing 

necessary  formalities,  post  trap  memorandum  (Ext-11)  was  prepared. 

Baby Rabha was arrested and produced before the court on 27.07.2016. 

She was released on bail on 30.09.2016.

3. On completion of investigation chargesheet (Ext-31) for offence 

u/s 7 and 13(2) r/w 13(1)(d) of PC Act 1988 was submitted against the 

accused Baby Rabha. 

4.  On the appearance of the accused before the court  she was 

furnished with the copies of the documents and a statement of witnesses. 

Both sides were heard to consider the charge and basing on the materials 
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on record, charge u/s 7 and 13(2) r/w 13(1)(d)  of  PC Act  1988 were 

framed the accused to which the accused pleaded not guilty.

5.  In support of its contention prosecution examined as many as 8 

witnesses as mentioned in  Appendix I and exhibited 41 documents as 

mentioned in Appendix II to the judgment. 

6.  The statement  of  accused  was  recorded  u/s  313  Cr.P.C.  She 

denied  the  allegation  and  stated  that  she  will  adduce  evidence.  She 

produced one witness named Mr. Naziful Islam as DW-1. 

7.  The Defence plea is  that of  total  denial  that she cleared the 

documents and kept in her table and as the peon did not take it she kept 

in her almirah and was lying there, that someone has kept Rs. 1000 note 

in her drawer and she was asked to take out that Rs. 1000 note for which 

the  solution  turned  pink,  that  she  denied  of  any  discussion  with  the 

complainant and do not know what was recorded in the sony recorder, 

that she was falsely implicated by the complainant as she refused to do 

the works relating to different files brought by the complainant, that she 

has done the work of the father of the complainant and told him not to 

bring other files of other persons for which the complainant got annoyed 

and told her he will see her and for this the complainant conspired, made 

false allegation against her and planted Rs. 1000 in her drawer.  

8. Points for determination:

• Whether the accused Baby Rabha demanded Rs. 1,200 from 

Deepjyoti Talukdar for clearing the pension file of his father Sri. 

Bhabendra Nath Talukdar and received a bribe of Rs. 1000 from 

Deepjyoti Talukdar on 26.07.2016 in her office chamber.

• Whether the accused Baby Rabha being a public servant, by 

illegal  means  and  abusing  her  public  post  and  designation 

demanded Rs. 1200 form Deepjyoti  Talukdar for clearance of 
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pension files, demanded and accepted the bribe money of Rs. 

1000 from Deepjyoti Talukdar on 26.07.2016.

9. Argument:

For prosecution-

(I) Bribe money of Rs. 1,000/- recovered from the possession of 

accused and hand wash solution turned to pink.

(II) PW-3  (complainant)  corroborated  by  PW-2  and  other 

witnesses.

(III) Subject  matter i.e.  the clearance certificate for pension of 

the  complainant  and  that  of  others  recovered  from  the 

possession of the accused.

(IV) PW-5 confirmed the duty of accused to process the clearance 

certificate.

(V) CFSL report (Ext-34) is positive of Phenolphthalein powder, 

Sodium Carbonate and water in the hand wash solution in 

material Ext. 2.

(VI) Admission of accused of clearing the suspense balance by 

her and lying with her as the peon did not take it. 

(VII) Demand and acceptance proved.

(VIII) SD card in the Sony recorder used during trap proceeding 

proves the voice and conversation between the accused and 

the complainant during the trap proceeding.

(IX) Accused is also involved in many other cases including one 

before this Court in Spl. Case No. 16 of 2013 in connection 

with cheating people for fake recruitment.

For defence-

(I) Out of grudge complainant imputed false allegation against 

the  accused  and  Rs.  1000/-  treated  with  Phenolphthalein 

powder was put in the table drawer of the accused in her 

absence from the room. Accused forced to took out that Rs. 
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1000/- note and thereby her hand came in contact with the 

powder.

(II) Further investigation in respect of SD card after chargesheet 

not tenable and evidence in this regard not admissible.

(III) Non compliance of Sec 65B of Evidence Act in respect of 

electronic evidence.

Prosecution Evidence

10. Before appreciating the evidence of witnesses it is felt just and 

proper to discuss the evidence of witnesses in a nutshell. To begin with, 

the evidence of PW-3 (complainant) is taken initially. 

11. As per PW-3 (complainant) his father and five other employees 

of N.F. Railways, Maligaon took VRS and in connection with the pension of 

his  father  he  visited  Baby  Rabha  4/5  times  for  getting  the  suspense 

clearance. As he was pursuing the file of his father, the other five retired 

employees  approached  him  to  enquire  about  their  suspense  clearance 

also.  Baby  Rabha  demanded  Rs.  200/-  against  each  employee  for 

clearance. As he was not willing to give the bribe he lodged the complaint 

dated 26.07.2016 i.e. Ext-13 to the CBI and on receiving his complaint the 

CBI team assembled on that day itself in the conference hall of the CBI (at 

Betkuchi,  Guwahati).  The CBI officer Amit  Kumar (PW-6) asked him to 

hand over Rs. 1000/- note and PW-6 smeared that Rs. 1000/- note with a 

Phenolphthalein powder with his hand and thereafter when he washed his 

hand in the solution of Sodium Carbonate and water, that milky solution 

turned into pink. That pink solution was preserved in a bottle which was 

corked, sealed and wrapped with paper, wherein the signatures of PW-3 

and that of other witnesses were taken.  Material Ext-1 is that bottle 

containing the pink solution. 

12. That Rs. 1000/- note was again smeared with Phenolphthalein 

powder and kept in the left hand side pocket of PW-3. A Sony recorder 

was brought by the CBI officer and a memory card was inserted therein. 

Pre trap memorandum (Ext-5) was prepared and the signature of PW-3 
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and  others  were  taken  on  it.  The  brass  seal  impression  used  in  the 

procedure was also impressed on a white paper and signature of PW-3 

and others were taken on it. Ext-6 is the said paper containing the brass 

seal impression. Thereafter all the trap team members washed their hands 

with soap and water and left for N.F. Railway, Maligaon. 

13. They reached the railway office at about 3 P.M. the CBI officer 

put the Sony recorder in recording mode and kept in the left hand shirt 

pocket of PW-3 and instructed PW-3 to talk in loud voice at the time of 

giving  the  money  so  that  the  conversation  is  recorded.  The  shadow 

witness Ajit Chandra Hazarika (PW-2) was instructed by the CBI officer to 

give the signal by scratching his head after the money was handed over to 

Baby Rabha and PW-3 was also asked to make to the CBI officer if he get 

the chance.

14. Thereafter PW-3 accompanied with PW-2 went to the Accounts 

Dept. on the second floor of the building and entered the office room of 

Baby Rabha. She was not in her table at that time and but in the nearby 

chamber doing some work in computer. PW-3 met her there. Baby Rabha 

came to her table and they followed her to her table. PW-3 enquired Baby 

Rabha about the suspense clearance and she told PW-3 without getting 

the money she cannot do it. Then PW-3 took out Rs. 1,000 note from the 

pocket of his shirt and gave it to Baby Rabha, who took it by her right 

hand and kept it in the drawer of her table.PW-2 came out of the chamber 

and gave the signal to the CBI officer. The other trap members who were 

waiting outside came to the chamber of Baby Rabha and enquired PW-2, 

at which PW-2 informed them that Baby Rabha had taken the money and 

on being enquired showed the drawer where the money was kept by Baby 

Rabha.

15.  Two lady CBI officers caught hold of both the hands of baby 

Rabha and the other CBI officer searched the drawer of Baby Rabha and 

took out that Rs. 1000 note. That note tallied with the number recorded in 

the pre trap memorandum (Ext-5). The right hand of Baby Rabha was 
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dipped in the solution of Sodium Carbonate and water and in doing so the 

white solution turned into pink, which was poured in a bottle , corked, 

sealed, wrapped in white paper and the signatures of the PW-3 and others 

were  taken  in  that  covering  paper.  Material  Ext-2 is  the  said  bottle 

containing the pink solution.  Material Ext-3 is the said Rs. 1000 note. 

This note was kept in an envelope and sealed. Ext-4 is the said envelope. 

16.  Sketch  map (Ext-7)  of  the  place  was  prepared  by  the  CBI 

officer and signature of PW-3 and others were taken therein. The sony 

recorder was taken from PW-3 by the CBI officer and the memory card 

was taken out. The memory card was kept in the packet from which it was 

taken  out  and  that  packet  was  kept  in  an  envelope  and  sealed.  The 

signatures  of  PW-3  and others  were  taken in  the  envelope.  Post  trap 

memorandum (Ext-11) was prepared wherein PW-3 and others put their 

signatures. Baby Rabha’s room was searched and the suspense clearance 

of the father of PW-3 and five others were found. Ext-8 is the search list 

with signatures of PW-3 and others. Ext-9 is the clearance of suspense 

balance in the name of father of  PW-3 and Ext-10 is the clearance of 

suspense balance in the name of Dulal Sarkar, Smt. Suniti Dey, Narayan 

Ch. Dutta and Pradip Bhowmik. The trap formalities were concluded at 

around 6 pm. 

17. PW-3 was further examined in respect of the SD card and the 

forensic report. On 09.08.2017,i.e. after about 1 ½ month of his initial 

examination-in-chief on 27.06.2017 PW-3 was called to the office of CBI at 

Betkuchi where he met Baby Rabha, Mridu Pathak of FCI, PW-2, PW-3 and 

some CBI officers. Two envelops were received from the forensic office 

and by mistake the forensic officer Mr. Haloi (PW-8) opened the envelop 

(Ext-26)  which was to be produced before the court  and realizing the 

mistake  immediately  sealed  the  envelope  and  kept  that  envelope  in 

another light blue envelope (Ext-27), sealed that envelope and took the 

signature of PW-2 and others on that envelope.
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18. Material Ext-5 is the envelope where the SD in original packet 

of the company was kept and sealed during the trap proceeding. It was 

sent to CFSL Kolkata. Material Ext-6 is the said SD card which was used in 

the Sony recorder during the pre-trap and post trap proceedings. After 

sealing  Ext-26,  PW-8 opened another sealed envelope and from there 

one  CD (Material  Ext-7)  was  taken  out  and  that  CD was  played  in  a 

computer.  The  recording  in  that  CD  was  heard  and  it  contained  the 

recordings  done  in  the  Sony  recorder  at  the  time  of  giving  the  bribe 

money  to  Baby  Rabha  in  her  office  during  the  trap  proceeding.  The 

transcript memo (Ext-28) of the recording of that CD as heard by PW-3 

and others was prepared by PW-8 and took the signatures of PW-3 and 

others. That CD was kept in an envelope (Ext-29), sealed and signatures 

of PW-3 and others taken. Ext-30 is the envelope where Ext-29 containing 

the CD (Material Ext-6) was kept.

19. In cross examination PW-3 denied of putting Rs. 1000 note in 

the drawer of the table of baby Rabha without her knowledge. He also 

denied of working as a middle man in getting the work of other employees 

done and on being refused by Baby Rabha lodged a false allegation out of 

grudge. He stated the Baby Rabha is not “Sahabitta Salahakar” (Asst./ co 

Financial Advisor). He denied of Material Ext-7 (CD) not opened and Ext-

29 not sealed in their presence.

20. The evidence of PW-3 is well corroborated by PW-2, PW-4, PW-

6 and PW-7 who were the member of trap team along with others. PW-6, 

the sub-inspector of CBI on being asked by inspector Mipak Riba (PW-7) 

orally explained the reaction of Phenolphthalein powder with the solution 

sodium carbonate and also gave the demonstration. He took the bribe 

money Rs. 1000 note from PW-3, treated it with Phenolphthalein powder 

by his hand and thereafter he washed his hand in the solution of Sodium 

carbonate and on doing so that solution turned pink, which was kept in a 

bottle (Material Ext-1). He again treated that Rs. 1000 note with powder 

and kept in the left hand side shirt pocket of PW-3 with instruction not to 
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touch it. PW-7 instructed PW-3 to take out that note and give it to Baby 

Rabha only when she demand. PW-2 was instructed to accompany PW-3 

to the office of Baby Rabha and give the signal by scratching his head 

after the payment of that Rs. 1000 note to Baby Rabha. Ext-5 is the pre 

trap memorandum containing his signature. 

21.  PW-2 and PW-4 are the employees of Central Ground Water 

Board, NE Region, Betkuchi, Guwahati and their office is situated near the 

office  of  CBI.  On  26.07.2016  they  were  asked  by  their  Administrative 

Officer  Mr.  J.C.  Das  to  report  to  the  CBI  office  and  accordingly  they 

reported there at around 1 P.M. and met CBI officer Mipak Riba (PW-7). 

They were taken to the conference hall and introduced to PW-3 and other 

CBI officers. As per PW-2, they were informed that PW-3 has complained 

that Baby Rabha has demanded a bribe from his father. As per PW-4, PW-

3 on being inquired told that Baby Rabha has demanded Rs. 1000/- to 

clear  the pension file  of  his  father.  PW-3 was asked to hand over  Rs. 

1000/- note to the CBI officer and the CBI officer rubbed that note with 

some powder  and thereafter  when that  officer  washed his  hands in  a 

solution of Sodium carbonate and water, that white solution turned to pink 

and that solution was kept in a bottle (Material Ext-1). PW-2’s signature is 

Material Ext-1(1) and that of PW-4 is Material Ext-1(3). That Rs. 1000/- 

was again treated with Phenolphthalein powder and kept in the left hand 

side shirt pocket of PW-3. PW-2 was instructed to accompany PW-3 to the 

office of Baby Rabha and come out and give a signal to other CBI officers 

by scratching his hand after Baby Rabha receives the money. Ext-5 is the 

pre-trap  memorandum  containing  the  signatures  of  PW-2,  PW-4  and 

others. Before leaving the CBI office they washed their hands with soap 

and  water  as  deposed  by  PW-2.  They  reached the  General  Manager’s 

office at Maligaon railway office at around 2.30/3 P.M. As per instruction 

PW-3 and PW-2 went to the office room of Baby Rabha on the second 

floor and PW-3 and others waited outside on the ground floor. 
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22.  PW-2 deposed that at that time Baby Rabha was not in her 

table but in the nearby chamber where she was typing something in the 

computer. They went to that room, where PW-3 told Baby Rabha that he 

has come with the money. Then Baby Rabha came to her table. Baby 

Rabha told PW-3 that the work has been done except the signature of the 

officer and she inquired PW-3 whether he brought the money. PW-3 told 

her that he has brought the money and gave the money to Baby Rabha, 

which she took with her right hand and kept it in the side drawer of her 

table. PW-2 came out and gave the prefixed signal to the CBI officer by 

scratching  his  head.  Thereafter  the  CBI  officers  and  other  trap  team 

member entered the room of Baby Rabha, two CBI lady officers caught 

both the hands of Baby Rabha and on being inquired by the CBI officer, he 

and PW-3 showed the money where it was kept. Hand of Baby Rabha was 

washed in  a solution prepared in a bowl and in doing so the solution 

turned into pink. The solution was kept in a bottle which was exhibited as 

Material Ext-2. Material Ext-3 is that Rs. 1000/- note bearing Sl. No. 0AC 

955657 which was recovered from the drawer of the table of Baby Rabha 

and the same was verified from the pre-trap  memorandum (Ext-5), where 

particulars were noted down. 

23. PW-2 and PW-4 also deposed about the Sony recorder, sketch 

map  (Ext-7),  seizure  memo (Ext-8),  suspense  clearance  of  Bhabendra 

Nath Talukdar (Ext-9) and suspense clearance of four other khalasi helpers 

of N.F. Railway (Ext-10) containing the signatures of PW-2 as Ext-7(1), 

8(1), 8(2), 9(1), 9(2), 10(1) and 10(2) and that of PW-3 as Ext-7(3), 8(5), 

8(6),  9(3),  9(4),  10(3)  and  10(4).  Ext-11(1)  to  Ext-11(5)  are  the 

signatures  of  PW-2 and Ext-11(11)  to  Ext-11(15)  of  PW-4 in  post-trap 

memorandum (Ext-11).  PW-2 denied in  his  cross  of  PW-3 keeping the 

money in the drawer of Baby Rabha in her absence. 

24.  PW-1 accorded the prosecution sanction (Ext-1) to prosecute 

Baby Rabha u/s 7 and 13(2) r/w 13(1) (d) of P.C. Act, 1988. In her cross 

she stated that she knew that Baby Rabha was caught red handed by the 
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CBI while taking bribe. PW-5, the senior assistant financial adviser under 

G.M.  (Construction),  N.F.  Railway  carried  the  forwarding  letter  dated 

28.04.2016 (Ext-4) of PW-1 by which nine documents were forwarded to 

the  CBI  and  they  seized  by  the  CBI.  Ext-15  is  the  certified  copy  of 

temporary appointment letter dated 05.05.1978 of Baby Rabha as Training 

office Clerk, Ext-16 is the certified copy of temporary appointment letter 

dated 09.05.1978 of Baby Rabha as Grade II Accounts Clerk.  Ext-17 is the 

certified copy of posting order dated 26.02.1991 of Baby Rabha as Junior 

Accounts Assistant.Ext-18 is the certified copy of promotion order dated 

28/02/1994 as JAA/TA to Smt. Baby Rabha.  Ext-19 is the certified copy 

Transfer  order  dated  18/05/2010  of  Smt.  Baby  Rabha  to  FA  & 

CAO/Con/Maligaon.  Ext-20 is  the  certified  copy  of  circular  dated 

25/07/2011 regarding the procedure for clearance of dues and suspense 

etc. This is a downloaded copy. Ext-21 is the certified copy of clearance 

of suspense balance dated 02/08/2016 of Bhabendra Nath Talukdar. Ext-

22 is the certified copy of letter dated 05/07/2016 of SPO (Senior Personal 

Officer)  Construction  addressed to FA & CAO /  Con(suspense)  seeking 

suspense clearance of the 6 retired Khalasi mentioned therein. Ext-23 is 

the  certified  copy  of  Work Allotment  Order  of  Baby Rabha and others 

dated 15/03/2015.  Ext-23 was issued by her  with  the  approval  of  the 

competent authority.

25. Ext-9 (in 2 copies) is the suspense clearance certificate dated 

26/07/2016 in the name of Sri Bhabendra Nath Talukdar, Khalasi. Ext-10 

(in 2 copies) is the suspense clearance certificate dated 26/07/2016 in the 

name of Sri Dulal Sarkar, Smt Sunit iDey, Sri Narayan Ch. Dutta and Sri 

Pradip  Bhowmik.  It  was  the  duty  of  Smt.  Baby Rabha to prepare  the 

certificates  and  placed  before  the  authority  for  signature  through  the 

Section Officer.

26.  PW-7 was endorsed with the FIR (Ext-24) on 26.07.2016 by 

Shri  N. Gogoi,  the then HOB, CBI, Guwahati and on the same day he 

formed a team for conducting the trap on Baby Rabha. He called two 
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independent  witnesses  PW-2  and  PW-4  from  Central  Ground  Water 

Commission,  Guwahati.  The other  trap  team members  were  DSP M.R. 

Hajong, Inspector Pranab Das, SI Amit Kumar, Constable Mukut Baruah, 

Lady Constables Dipti Das and Mrs. M.K. Kabui. He asked PW-3 as to how 

much money he arranged to give Baby Rabha out of the demanded Rs. 

1200/- and PW-3 replied that he arranged Rs. 1000/-. He deposed about 

the pre-trap proceeding and post-trap proceeding as deposed by other 

PWs. He also exhibited his signatures in Material  Ext-1. Material  Ext-2, 

Material Ext-4 to 6, Ext-5 to 12. He has exhibited the signatures of M.R. 

Hajong and Pranab Das. He also deposed that when he challenged Baby 

Rabha as to why she took Rs. 1000/- from PW-3, she replied that she took 

it for  “chah khaboloi loisu” (for having tea). After completion of the trap 

proceeding, he handed over the reports and case diary to the next IO 

Inspector Ratul Haloi. 

27. PW-8 is the IO who completed the investigation and submitted 

the chargesheet (Ext-31) u/s 7 and 13(2) r/w 13 (1) (d) of P.C. Act, 1988 

against Baby Rabha. Vide Ext-33 he forwarded the original forensic report 

in respect of hand wash solutions. Ext-34 is the forwarding of Director, 

CFSL, Kolkata to CBI, HOB. Ext-35 is the forensic examination report in 

respect of Material Ext-1 and 2 and as per report Material Ext-1 and 2 

contains Phenolphthalein powder, Sodium carbonate and water. Ext-36 is 

the forwarding letter by which he submitted the prosecution sanction (Ext-

1).  Ext-37 is the forwarding letter by which I have submitted the CFSL 

report regarding SD card marked D along with the SD card and the CD i.e. 

image copy of the contents of the SD card sent by the CFSL, Kolkata, the 

memorandum of transcription of voice identification of CD. Vide  Ext-38 

Director, CFSL, Kolkata forwarded the report dated 03.10.2016 (Ext-39) in 

respect of SD memory card. Ext-40 is the forwarding dated 24.11.2016 by 

which CFSL Kolkata forwarded Ext-26 and Ext-30. 

28. PW-8 further deposed that on receipt of Ext-26 and Ext-30 he 

called the witnesses and opened Ext-26 and Ext-30. On opening Ext-26 he 
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realized  the  mistake  that  that  packet  was  meant  for  the  court  as  it 

contained the SD card. Immediately he sealed Ext-26 and kept inside a 

light blue envelope (Ext-27), sealed it and took the signatures of witnesses 

and he also signed on it. On opening of Ext-30 a DVD (Material Ext-7) of 

Mosear Bere was taken out. It was the image copy of SD card and it was 

played in a computer in presence of all witnesses and recording heard. 

The  complainant  and  the  shadow  witness  identified  their  voice.  He 

prepared a memorandum of transcription of voice identification (Ext-28) of 

the contents of the recording of the DVD and took the signatures of the 

witnesses. The recording contains the voice of PW-2, PW-3 and accused 

Baby Rabha. 

29. In his cross he stated that Ext-28 was prepared after filing of 

the charge sheet and for this he has not taken permission from the court 

for  further  investigation.  He  has  not  enquired  the  colleagues  of  Baby 

Rabha and has not made any one of them a witness. He has not made 

any enquiry from the NF Railway regarding Ext-9 and Ext-10 i.e. suspense 

clearance. He has not produced any certificate of correctness of Material 

Ext-6 and Material Ext-7 i.e. SD card and DVD as per 65 B of Evidence Act.

30.  From the evidence on record the sum and substance of the 

allegation is that Baby Rabha demanded a bribe of Rs. 200/- each against 

six  suspense  clearance  in  respect  of  six  retired  railway  employees 

including the father of the complainant, for which the complainant lodged 

the complaint before the CBI and trap was laid against Baby Rabha and 

she was  caught  red-handed  while  demanding  and accepting  the  bribe 

money of Rs. 1000/-.

31. Keeping aside the evidence on the Sony recorder used during 

trap  proceeding  for  further  discussion,  the  evidence  of  PW-3  is  fully 

corroborated by PW-2, PW-4, PW-6 and PW-7, who were the member of 

the trap team. There were other trap team members also and they were 

not examined. The signature of DSP, M.R Hajong and Inspector Pranab 

Das were exhibited by PW-7. 
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32.  Ld.  PP’s  submission is  that quality  of  the evidence is  to be 

considered and not the quantity. Evidence of a solitary witness, if sufficient 

and believable, can form the basis for conviction. In this regard Sec 134 of 

the  Evidence  Act  is  referred  to  say  that  Sec  134  do  not  provide  the 

number of witnesses required to prove any fact and the court can record 

and sustain a condition on the evidence of a solitary witness provided the 

evidence tendered by such witness is cogent, reliable and in tune with the 

probabilities  and inspired implicit  confidence. Reference is  made in  the 

judgment of the Hon’ble Supreme Court reported in AIR 2008 SC 1381 

(Kunju –vs- State of TN) and(2002)6 SCC 81(Krishna Mochi –vs- State 

of Bihar). 

33.  The evidence of PW-3 finds corroboration from the fact that 

Ext-9 and Ext-10 i.e. clearance of suspense  balance of the father of PW-3 

and that of four others were recovered from the table of Baby Rabha and 

that it was the duty of Baby Rabha to process those certificates. Ext-23 is 

the certified copy of the office order no. PNO/DGC/ ESTT/MISC/2014-2015 

dated  16.03.2015  issued  under  the  signature  of  AFA/CON/ESTT,  NF 

Railway , Maligaon where in the work allotted to Baby Rabha was related 

to 

1. E-suspense i.e. posting and reconciliation of advances, 

2. Issuing  of  clearance  certificate  to  retiring  employees  as 

required and 

3. Ancillary works of establishment section. 

34. Ext-14 is the seizure list by which PW-8 seized Ext-23 along 

with  other  certified  copies  of  office  orders/circular/guidelines.Ext-20 is 

the circular/guideline mentioned at Sl. No. 6 of the seized documents as 

per  Ext-14  and  as  per  Ext-20  the  retirement  cases,  advances, 

establishment suspense etc. were dealt by the establishment section and 

Baby Rabha was working in the establishment section during that time. 

Baby Rabha in her statement u/s 313 Cr.P.C. to question No. 11, admitted 
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that suspense clearance of pensioner was allotted to her due to the work 

load of the Dealing Asst. Babul Narzary.

35. Ext-21 is the clearance of suspense balance dated 02.08.2016 

issued in favour of Bhabendra Nath Talukdar in respect of HBA, MCA, PCA 

and SCA and as per Ext-21 Rs. 1,21,772/- was the balance amount to be 

recovered against HBA. This was prepared by Asst. Financial Adviser in 

response to Ext-22 i.e. letter dated 05.07.2016 of Shri N.K. Sutradhar, Sr. 

Personnel  Officer/Construction,  NF  Railway,  Guwahati.  Vide  Ext-22 

suspense clearance of six persons namely Bhabendranath Talukdar, Dulal 

Sarkar,  Smt.  Suniti  Dey,  Narayan  Chandra  Dutta,  Pradip  Bhowmik  and 

Ramananda Majhi, all khalasi helper was sought for with a request to let 

know if any loan is pending against those six persons. Ext-21 and 22 are 

the certified copies of the office orders and these certified copies were 

issued by PW-5, who was the then Sr. Asst. Financial Adviser/Construction, 

NF Railway, Maligaon.

36. Perusal of Ext-9 and Ext-10 reveals that Ext-9 was prepared on 

26.07.2016  in  response  to  letter  No.  E/2007/Misc/FS/Const-III  dated 

05.07.2016 i.e.  Ext-22. But Ext-9 and 10 are not signed by the officer 

concerned.  As  per  the  accused Baby  Rabha in  her  statement  u/s  313 

Cr.P.C. to question No. 10, she has prepared those exhibits and kept it in 

her table but the concerned peon did not take it for which the file was 

lying in her almirah. Ext-9 and 10 are dated 26.07.2016 i.e. the date when 

trap was conducted.  As per  the complaint  i.e.  Ext-13, PW-3 met Baby 

Rabha in her office on 25.07.2016 and Baby Rabha told PW-3 to come 

tomorrow  i.e.  on  26.07.2016  with  the  bribe  money.  As  per  Ext-22 

suspense  clearance  was  sought  for  on  05.07.2016  and  Ext-21i.e  the 

clearance of suspense balance of Bhabendra Nath Talukdar was issued 

subsequently to the trap proceeding on 02.08.2016. So on the day of trap 

proceeding it was not ready for issuance and the matter was lying with 

Baby Rabha. The format of Ext-9 and Ext-21 and the contents therein are 

similar  except  in  Ext-9  there  is  no  signature  of  issuing  authority.  It 
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establishes the fact that on 26.07.2016 i.e. the date of trap, the clearance 

of suspense balance of Shri Bhabendra Nath Talukdar, the father of PW-3 

was not ready for issuance, though prepared by Baby Rabha prepared Ext-

9 and kept it in her almirah. 

37. Baby Rabha has not denied that her hand wash in the solution 

of Sodium carbonate and water turned to pink solution. Her plea is that 

someone has kept that Rs. 1000/- note in the drawer of her table in her 

absence and subsequently she was asked to bring out that note from her 

drawer and in doing so her hand wash in the solution of Sodium carbonate 

and water turned into pink. As per Baby Rabha out of grudge for not 

doing of various work of PW-3, false allegation was made against her by 

PW-3  and  planted  Rs.  1000/-  note  in  her  drawer  in  her  absence.  To 

substantiate her plea, she has adduced the evidence of DW-1 Mr. Naziful 

Islam. 

38.  As  per  DW-1,  on  that  particular  date  he  was  busy  with 

preparation of salary bills, which are generally prepared on 26 th /27th day 

of the month and during the tiffin time one boy came to their office. No 

one of them were in the room and when he came to the room he saw that 

boy and that boy asked him about Baby Rabha. He informed that boy that 

Baby Rabha might  be busy somewhere and will  come after  sometime. 

After that he went to other room for finalizing the salary bill  and after 

about one hour when he came to the room he saw gathering of people 

there. He knew that boy by face as he was also a railway employee of 

other department. 

39. DW1 also deposed that there were eight employees working in 

that  room  including  Baby  Rabha.  All  the  files  have  to  be  cleared 

immediately as there is online facility and if the work is not done in time 

the authority will  question them. The peon brings the file to their table 

and takes away after clearance. He was working with Baby Rabha for last 

one year and did not hear of Baby Rabha taking any money from any one 

for clearing the file. Baby Rabha used to look after suspense clearance 
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along  with  other  miscellaneous  works  and  he  used  to  deal  with  the 

accounts file. The fact that there were eight tables for employees is also 

revealed from the sketch map i.e. Ext-7. 

40.  The evidence is  that PWs reached the office  of  NF Railway 

Maligaon  at  about  3  PM.  As  per  Ext-5  the  pre  trap  proceeding  was 

completed at 14.30 hrs and as per Ext-9 they reached the NF Railway at 

14.55 hrs.  Thereafter  only  PW-2 and PW-3 entered the room of  Baby 

Rabha. In that room eight employees used to work in different tables and 

DW1 had said so. Prosecution did not ask DW-1 about the tiffin hours but 

going by the office procedures 3 PM cannot be a tiffin time. DW-1 might 

be busy with salary bill and Baby Rabha may not be in her table. But what 

about other persons working in that room. There is no evidence that no 

other employee was in that room. As per PW-2 and PW-3 Baby Rabha was 

not in her table but working in a nearby chamber in a computer.  PW-2 

has specifically  stated in  his  cross that in  that  room there were other 

tables also and in some of them some persons were working. Going by the 

evidence of PW-2 and that there were eight employees having their tables 

in that room and that too at 3 PM, not a single employee out of eight 

employees during office hour not present in their table does not seems 

probable. Baby Rabha was not far off but in a nearby chamber and DW-1 

met PW-3. DW-1 has also not specifically mentioned that when he left that 

room there were no other railway employees in that room except PW-3 

and his companion. 

41. Both PW-2 and PW-3 deposed of Baby Rabha not there in her 

chair but in a nearby chamber. If they went there to plant the tainted Rs. 

1000/- note in the table drawer of Baby Rabha, they would have kept 

silent  about  her  absence.  Moreso,  in  a  Govt.  office  with  8  (eight) 

employees working in that room and DW-1 even meeting them during 

working hours, the plea of defence does not seems probable.

42. The evidence of PWs are well corroborated by the contents of 

pre-trap memorandum (Ext-5),  post-trap memorandum (Ext-11),  search 
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list (Ext-8), seizure list (Ext-14) and sketch map (Ext-7). Material  Ext-1 

and Material  Ext-2 also support the oral evidence of PWs as the liquid 

contents  inside  these  bottles  appears  to  be  pink  in  colour.  The  bribe 

money of Rs. 1000/- (Material Ext-3), as recovered from the drawer of 

Baby Rabha was kept and sealed in an envelope (Material Ext 4) and this 

sealed envelope was opened in the Court and Material Ext-3 was taken 

out.  It  bears  the  Sl.  No.  OAC  955657  which  is  recorded  in  pre-trap 

memorandum (Ext-5). 

43.  Defence counsel submitted that unless and until the demand 

and acceptance is proved, mere possession and recovery of currency note 

from the accused without proof of demand would not establish the offence 

u/s 7 as well as U/s 13(1)(d) of the Act and in this regard reference is 

made to the judgment of the Hon’ble Supreme Court in 2017 SAR (Crl) 

860 (Mukhtar  Singh  –vs-  State  of  Punjab),  (2016)  3  SCC  108 

(Krishnana  Chandan  –vs-  State  of  Delhi)  (2015)  3  SCC  245 (M.  R 

Purushottamvs State of Karnataka) and  2016 (2) GLT  650 (Hitendra 

Chandra Chakravarty –vs- State of Assam).

44. Gone through the aforesaid judgments referred by the defense 

counsel. The sum and substance of these judgment is that the Prosecution 

has to prove that there was demand and acceptance of illegal gratification 

by the accused and mere possession and recovery of currency notes from 

the accused without proof of demand will not bring home the charges u/s 

7 as well as U/s 13(1)(d) of the Act. on this ground in the aforesaid cases, 

Hon’ble Supreme Court set aside the conviction.

45. The Hon’ble Supreme Court in the case of Mukut Bihari & anr –

VS- State of Rajasthan reported in (2012) 11 SCC 642held that  the law 

on the issue is well settled that demand of illegal gratification is sine qua  

non for  constituting an offence under  the Act  1988.  Mere recovery  of  

tainted  money  is  not  sufficient  to  convict  the  accused,  when  the  

substantive evidence in the case is not reliable, unless there is evidence to  
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prove payment of bribe or to show that the money was taken voluntarily  

as bribe.

46. While invoking the provisions of Section 20 of the PC Act, the court is  

required to consider the explanation offered by the accused, if any, only on the  

touchstone of preponderance of probability and not on the touchstone of proof  

beyond all  reasonable  doubt.  However,  before  the  accused is  called  upon to  

explain  as  to  how the amount  in  question was found  in  his  possession,  the  

foundational facts must be established by the prosecution.

47.  The Hon’ble Supreme Court in Mukut Bihari (supra) case also 

held that the court is required to consider the explanation offered by the 

accused, if any, only on the touchstone preponderance of probabilities and 

not on the touchstone of proof beyond reasonable doubt.

48.  The Hon’ble Supreme Court in  (2004) 10 SCC 94 held that 

burdens stands discharged by the accused by showing preponderance of 

probabilities in favour of his plea either by himself adducing evidence or 

by reference to circumstances, transpiring from the prosecution evidence 

itself. Proof beyond reasonable doubt not required and court can consider 

such plea even the accused has not taken it, if the same is available to be 

considered from the materials on record.

49.  Mere receipt  of  amount  by the accused is  not  sufficient  to  

fasten the guilt, in the absence of any evidence with regard to demand  

and acceptance of the amount as illegal gratification, but the burden rests  

on the accused to displace the statutory presumption raised under Section  

20  of  the  Act  1988,  by  bringing  on  record  evidence,  either  direct  or  

circumstantial,  to establish with  reasonable probability,  that the money  

was accepted by him, other than as a motive or reward as referred to in  

Section 7 of the P.C. Act, 1988.

50.  The burden of proving a case is on the prosecution and this 

burden never shifts.  It is the duty of the prosecution to prove its case 

against  the  accused  beyond  all  reasonable  doubt  and  mere  suspicion 

however strong cannot take the place of the evidence to hold the accused 
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guilty. Hon’ble Supreme Court in the case of Dr. S.L. Goswami –vs- State  

of MP reported in (1972 3 SCC 22 ) held that onus of proving all the 

ingredients of an offence is always upon the prosecution and at no stage 

does that shift to the accused. Even in cases where the defence of the 

accused doesn’t appear to be credible or is culpably false then also the 

burden  doesn’t  become  any  less  on  the  part  of  the  prosecution.  The 

standard of proof to prove a defence plea is not the same as that of the 

prosecution  and  where  the  onus  shift  to  the  accused  and  once  the 

probability of accused plea is established the accused gets the reasonable 

benefit of doubt. 

51. But once the Prosecution discharge his burden in proving the fact, the 

onus shift on the accused to substantiate the plea taken by him otherwise his 

plea fails.  Hon’ble Supreme Court in  Madhukar Bhaskarrao Joshi  –Vs-State of  

Maharashtra reported in  AIR 2001 SC 58=> (2000) 8 SCC 571referring to 

Sec 20(1) of P.C. Act held that once the prosecution establishes the gratification 

in any form cash or kind had been paid or accepted by a public servant, the court 

is under a legal compulsion to presume that the said gratification was paid or 

accepted as a motive or reward to do or forbear from doing any official act. 

52. The fact of the case of the judgment in the case of M.R Purushottam 

(supra),  Krishnana  Chandar (supra),  Muktar  Singh (supra)  and  Hitendra 

Chsandra Chakravarty (supra) as relied by Defence is different to the extent that 

in some case the main witness did not support the demand or the witness has 

turned hostile or demand not proved. 

           53. Baby Rabha has failed to prove her plea that other than PW-3 

and his companion, no one else including herself  were present in that 

room at that time. She has also not taken this plea even when the CBI 

officer confronted her. None of the other employees including DW-1 said 

anything  about  the  suspicious  movement  of  PW-3  at  that  time.  The 

allegation of PW-3 against Baby Rabha is well corroborated by PW-2 and 

other documentary evidence such as Ext-23 about her duty, Ext- 22 i.e. 

letter dated 05.07.2016 calling the suspense clearance of the father of 

PW-3 and others and Ext-9 and Ext-10 i.e. the suspense clearance dated 
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26.07.2016  prepared  by  Baby  Rabha.  There  was  reason  for  PW-3  to 

approach  the  accused  and  the  accused  also  had  the  opportunity  to 

demand money from PW-43.There was no enmity between them and no 

other earlier dealings or grudge. What for PW-3 will unnecessarily make 

such a false allegation against the accused. There was no rhyme or reason 

for  PW-3 to make false allegation against  her  and get  her  trapped.  If 

anything was there, it was her duty to bring the same in evidence.

54. It is the complainant (PW-3) whom the accused has demanded 

the money and it is he who will adduce evidence on this fact. Others don’t 

know what took place between PW-3 and the accused. There was reason, 

as mentioned above, for PW-3 approaching the accused. In his complaint 

dated  26-07-2016  i.e.  Ext-13,  PW-3  has  specifically  mentioned  the 

demand of Rs. 1200/- by the accused on the earlier day i.e. on 25-07-

2016 and she has asked PW-3 to come on the next day i.e. on 26-07-

2016. In his evidence also PW-3 he has clearly mentioned this fact that 

Baby  Rabha  has  demanded  Rs.  200/-  each  i.e.  total  Rs.  1200/-  for 

processing  the  suspense  clearance  of  his  father  and  5  other  retired 

persons, who retired along with his father.PW-2, the shadow witness who 

accompanied PW-3 to the table of the accused and PW-4, the colleague of 

PW-2 from Central  Ground Water  Board  corroborated PW-3 that  when 

they reached the CBI office at around 1 PM they were introduced with the 

PW-3 by the CBI officer that Smt. Baby Rabha has demanded a bribe to 

clear the pension file of the father of PW-3and PW-2 further deposed that 

when they met Baby Rabha, in the nearby chamber of her table, PW-3 

informed her that he has come with the money and then Baby Rabha 

came  to  her  table  and  told  PW-3  that  the  work  is  over  except  the 

signature of  the officer  and she enquired PW-3 as  to  whether  he has 

brought the money and PW-3 gave her the money, which was taken by 

the accused and kept it on the right hand side drawer of her table. 

55. DW-1 deposed that they have to clear all the files immediately 

as there is online facilities and if the work is not done in time the authority 
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will question them. If that be so Baby Rabha should not have waited till 

26.07.2016  to  prepare  the  suspense clearance  when the  authority  has 

called for the same on 05.07.2016 vide Ext-22. As per sec. 20 of the PC 

Act 1988, statutory presumption is there against the accused to bring on 

record,  either  by direct  or  by circumstantial  evidence to establish with 

reasonable probability that the money accepted by her was other than as 

a motive or reward. Bribe money was recovered from her possession from 

the drawer of her table and her hand wash gave the positive result of the 

reaction of phenolpthein powder with the solution of sodium carbonate 

and water.  The accused failed to  establish her  plea that  someone has 

planted that Rs. 1000/- note in her drawer. Her another plea that PW-3 

had a grudge against her for refusing to do the other files brought by PW-

3, false allegation has been made against her by PW-3 is not only devoid 

of evidence but also not believable.

56. Defence counsel has also submitted that Baby Rabha had no 

role  in  the  preparation  of  suspense  clearance  and  draws  the  court 

attention to the cross-examination of PW-5 that no work was left for the 

accused in Ext-9 and Ext-10 and she cannot give direction to her senior 

authority i.e. Assistant Financial Adviser, who was to sign Ext-9 and Ext-

10. In this regard, PW-5 has himself exhibited the work allotment order of 

baby Rabha as Ext-23 and it speaks of works related to E-suspense to be 

one of the duty of the accused and DW-1 has also deposed of accused 

used to look after the suspense clearance along with other miscellaneous 

work. The accused herself has admitted it to be her duty in her statement 

u/s 313 Cr.P.C. The statement of PW-5 in the cross-examination that no 

other work was left for the accused in Ext-9 and Ext-10 does not mean 

that the accused had no work to be done in respect of Ext-9 and Ext-10. It 

was her duty to prepare it and as evident from Ext-9 and Ext-10 it was 

prepared by her on 26-07-2016 itself except the signature of the authority. 

This does not imply that as the authority to sign Ext-9 and Ext-10 was not 

the accused so she had no other duty in respect of it and that she cannot 
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demand the money as alleged as she was not the authority to issue the 

same under her signature.

57.  Before  parting  with  the  discussion  of  the  evidence  it  is  to 

mention herein that the electronic evidence produced by the prosecution 

has not been taken into consideration for the reasons enumerated herein 

below.

58.  Defence counsel submitted that no certificate u/s 65 B of the 

Evidence Act has been produced by the prosecution in respect of SD card 

(material Ext-4) of the Sony recorder. It is also submitted that the DVD so 

prepared by the CFSL, Kolkata from the SD card was not played before the 

Court  and as such the contents therein are not proved. In this  regard 

reference defence relied upon the judgment of the Hon’ble Supreme Court 

reported in  (2017) 1 SCC 734 (Harpal Singh @ chhota –vs- State of  

Punjab). 

59. Referring to the judgment of Three Judges’ Bench in Anvar P.V. 

-vs- P.K. Basheer & ors.  reported in  (2014) 10 SCC 473, the Hon’ble 

Supreme Court in the case of Harpal Singh (supra) has held the secondary 

evidence in the form of printed copy of the call  details  inadmissible in 

evidence in the absence of a certificate u/s 65 B (4) of the Evidence Act.

60.  In the instant case there is no certificate u/s 65 B (4) of the 

Evidence Act being produced in the evidence. The very Sony recorder in 

which the conversation during trap proceeding was recorded has also not 

been produced in evidence. The SD card used in that Sony recorder was 

produced in evidence and the other evidence is that this SD card was sent 

to the CFSL, Kolkata for forensic examination. Ext-39 is the forensic report 

received from Director, CFSL, Kolkata in respect of the said memory card 

which was marked as ‘MC1’ by the CFSL, Kolkata. As per Ext-39 bit image 

of the exhibit marked MC1 (SD card) was prepared and details supplied in 

files labelled ‘Annexure MC1’ and ‘Annexure MC1 FILES’. Copy of the bit 

stream image is  supplied  in  the folder  labelled  ‘MC1 image’.  The data 

recovered from the  bit  stream image is  supplied  in  the folder  labelled 
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‘MC1DATA’. And all these files and folders supplied in one DVD labelled 

ICFD2552016DATA. This DVD is marked as Material Ext-7.

61.  PW-8 (I.O.) deposed that on receipt of the report along with 

the DVD, he again called the accused and other witnesses including PW-3 

to their office on 09-08-2017 and opened these sealed envelopes in front 

of them. He played the DVD in the computer and all of them heard the 

voice in that recording. He prepared the memorandum of transcription of 

voice identification of the contents of the recording of the DVD and after 

reading over the contents he took the signature of the witnesses including 

that of the accused. PW-2 and PW-3 identified their voice and that of Baby 

Rabha.  Thereafter  the  DVD was  kept  in  the  packet  and  sealed.  That 

envelope  was  kept  in  another  blue  envelope  and  Ext-29  is  the  said 

envelope.  Ext-28  is  the  memorandum  of  transcription  of  voice 

identification. It contains the voice transcription as heard on playing the 

DVD  (of  Moserbaer  Company)  i.e.  Material  Ext-7,  the  name  of  the 

witness including the accused and their signatures therein. In Ext-28 the 

reference of money that of in the voice of accused is mentioned at two 

places,  the  first  one  is  “iman  kom  poisat  nohoi”  in  response  to  the 

question of complainant “o baideu clearance tu gotei jonor hoise ne” (o 

sister,  whether  the  clearance  is  of  all  the  person)  and  “party  khuwar 

karone”  in  response to the  query  of  unknown voice  “poisa  loise  neki” 

(have you taken money).

62.  Now  the  question  is  whether  Ext-28  and  material  Ext-7  is 

admissible  in  evidence as  well  as  Ext-39 (Forensic  report)  without  the 

compliance of Sec 65 B of the Evidence Act and the contents of the report 

is explained and proved by the expert who submitted the report in terms 

of Sec 45 A of the Evidence Act. The answer is in negative.

63.  Defence  counsel  submitted  that  the  forensic  report  dated 

24/11/2016  was  received  subsequent  to  the  submission  of  the 

chargesheet on 13/08/2016 and PW 8 during the proceedings of the trial 

proceeded  with  the  further  investigation  in  preparing  Ext-28,  i.e., 
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transcription  of  Voice  Identification  Memorandum  and  the  same  was 

submitted before the Court on 16/08/2017 along with forensic report vide 

Ext-37 i.e. forwarding of PW 8 through HOB, CBI, ACB, Guwahati. Defence 

counsel  submission  is  that  preparation  of  Ext-28  amounted  to  further 

investigation and for this no permission was sought for from the Court and 

being so this part of evidence is tenable.

 64.  There  is  no  bar  for  further  investigation,  where  the 

investigation officer obtains further oral or documentary evidence after the 

final report has been filed before the Court in terms of sec 173(8) Cr.P.C. 

This is a kind of continuation of previous investigation. Its purpose is to 

bring the true facts  before the court  even if  they are discovered at a 

subsequent stage to the primary investigation. It is commonly described 

as supplementary report. The magistrate before whom a report u/s 173(2) 

Cr.P.C. is filed is empowered to direct further investigation and require the 

police to submit a further or a supplementary report.

65. Though there is no specific requirement in the provision of sec 

173 (8) to conduct further investigation or filed a supplementary report 

with  the  leave  of  the  Court,  the  investigating  agencies  have  not  only 

understood but also adapted it  as a legal  practice and a procedure of 

proprietary to seek permission from the Court. The requirement of seeking 

prior  leave  of  the  Court  to  conduct  further  investigation  and to  file  a 

supplementary  report  will  have  to  be  read  into,  and  is  a  necessary 

implication of the provision of sec 173(8) of the Court. Hon’ble Supreme 

Court in the case of Vinay Tyagi –vs- Irshad Ali reported in (2013) 5 SCC 

762 held that the Doctrine of Contemporanea Expositio will fully come to 

the aid of such interpretation as the matters which are understood and 

implemented for  a  long time,  and such practice  i.e.  supported by law 

should be accepted as a part of Interpretative process. The matters which 

are understood and implemented as a legal practice and are not opposed 

to the basic rule of law would be a good practice and such interpretation 

would  be  permissible  with  the  aid  of  The  Doctrine  of  Contemporanea 
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Expositio. Even otherwise, to seek leave of the Court would meet the ends 

of  justice  and  also  provide  adequate  safeguard  against  the 

suspect/accused. 

66.  In  this  case  during  the  proceedings  of  the  trial  the  PW-8 

proceeded with the further investigation in assembling the witnesses and 

the accused in the CBI office to play the DVD received from CFSL, Kolkata, 

prepared  from  the  SD  Card  used  in  the  Sony  Recorder  during  trap 

proceedings. The DVD was played in the computer and the memorandum 

of the transcription of voice identification was noted down in the white 

sheet of paper. Ext-28 is the said transcription of voice identification. Till 

that time the forensic report received from the CFSL was not produced 

before the Court as the same was received after the submission of the 

chargesheet. PW 8 has not sought permission or informed the Court about 

such further investigation in spite of the fact that he proceed with the 

further investigation and prepared Ext-28 on 09.08.2017 during the mid 

way of the trail after examination of 6 PWs including the complainant for 

which the complainant (PW-3) was further examined further in-chief. 

67. The CD/DVD (Material Ext-7) was produced in court as a proof 

of allegation but the certificate U/s 65 B (4) of Evidence Act not produced. 

This  CD  being  not  the  original  CD  itself  where  the  conversation  was 

recorded, cannot be admitted in the absence of satisfaction of mandatory 

requirement of Sec. 65B of the Evidence Act. Material  Ext-7 is not the 

primary evidence. 

68. The nature and manner of admission of electronic records was 

one of the principal issue for consideration before the Hon’ble Supreme 

Court in the case of Anvar P V (supra).

69. Hon’ble Supreme Court held that any documentary evidence by 

way of an electronic record under the Evidence Act, in view of Sections 59 

and 65A, can be proved only in accordance with the procedure prescribed 

under  Section  65B.  Section  65B deals  with  the  admissibility  of  the 

electronic record. The purpose of these provisions is to sanctify secondary 
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evidence in electronic form, generated by a computer. It may be noted 

that the Section starts with a non obstante clause. Thus, notwithstanding 

anything contained in the  Evidence Act, any information contained in an 

electronic record which is printed on a paper, stored, recorded or copied in 

optical or magnetic media produced by a computer shall be deemed to be 

a document only if the conditions mentioned under sub- Section (2) are 

satisfied,  without  further  proof  or  production  of  the  original.  The very 

admissibility of such a document, i.e., electronic record which is called as 

computer output, depends on the satisfaction of the four conditions under 

Section 65B(2).

70. Under Section 65B(4) of the Evidence Act, if it is desired to give 

a statement in any proceedings pertaining to an electronic record, it is 

permissible provided the following conditions are satisfied: 

(a)  There  must  be  a  certificate  which  identifies  the  electronic  record 
containing the statement; 
(b)  The  certificate  must  describe  the  manner  in  which  the  electronic 
record was produced; 
(c) The certificate must furnish the particulars of the device involved in the 
production of that record; 
(d)  The certificate must  deal  with  the applicable  conditions  mentioned 
under Section 65B(2) of the Evidence Act; and 
(e) The certificate must be signed by a person occupying a responsible 
official position in relation to the operation of the relevant device. 

71. Hon’ble Supreme Court in Anvar’s case(supra) also held that “it  

is further clarified that the person need only to state in the certificate that  

the same is to the best of his knowledge and belief. Most importantly,  

such a certificate must  accompany the electronic  record like computer  

printout, Compact Disc (CD), Video Compact Disc (VCD), pen drive, etc.,  

pertaining to which a statement is sought to be given in evidence, when  

the  same  is  produced  in  evidence.  All  these  safeguards  are  taken  to  

ensure  the  source  and  authenticity,  which  are  the  two  hallmarks  

pertaining to electronic record sought to be used as evidence. Electronic  

records  being  more  susceptible  to  tampering,  alteration,  transposition,  
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excision, etc. without such safeguards, the whole trial based on proof of  

electronic records can lead to travesty of justice”. 

72.  Only  if  the  electronic  record  is  duly  produced  in  terms  of 

Section  65B of  the  Evidence  Act,  the  question  would  arise  as  to  the 

genuineness thereof and in that situation, resort can be made to Section 

45A – opinion of examiner of electronic evidence. The Evidence Act does 

not  contemplate  or  permit  the  proof  of  an  electronic  record  by  oral 

evidence if requirements under  Section 65B of the Evidence Act are not 

complied with, as the law now stands on this date. 

73.  The  evidence  relating  to  electronic  record,  being  a  special 

provision, the general law on secondary evidence under  Section 63 read 

with  Section 65 of the Evidence Act is not applicable as special law will 

always  prevail  over  the  general  law.  Hence,  the  evidence  led  by  the 

prosecution  in  respect  of  the  voice  recording  is  not  taken  into 

consideration to decide the case. 

74. As regards the submission of prosecution regarding proceeding 

of trial of Smt. Baby Rabha in Special Case No. 16/2013 before this Court, 

no  evidence  is  led,  and  more  so,  till  the  accused  is  convicted  she  is 

presumed to be innocent.

75.  In the instant case, leaving aside the electronic evidence, as 

discussed above, the evidence of P.Ws proves the demand and acceptance 

of Rs.1000/- by the accused and also recovery of the said money from the 

possession of the accused and being so the burden lies upon the accused 

to displace the statutory presumption raised U/S 20 of the P.C. Act, 1988 

by bringing in record, either by direct or by circumstantial  evidence to 

establish with reasonable probability that the money was accepted by her, 

other than as a motive or a reward as referred in Sec 7 of the P.C. Act, 

1988. 

76. The evidence so led by the prosecution against Baby Rabha is 

cogent,  sufficient,  believable  and  trustworthy.  Being  so  prosecution 

succeeded in bringing home the charges u/s 7 and 13 (2) r/w 13(1) (d) of 
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the  P.C.  Act,  1988  against  Baby  Rabha,  who  being  a  public  servant 

demanded  and  accepted  illegal  gratification  of  Rs.  1000/-  from  the 

complainant (PW-3) as a reward for doing her official work in exercise of 

her  official  duty  of  preparing  the  suspense  clearance  of  the  retired 

employee  of  her  department  and  committed  criminal  misconduct  by 

obtaining illegal gratification for herself by abusing her position as a public 

servant.

77.  From  what  has  been  discussed  above,  it  is  held  that 

prosecution has been able to prove the charges U/S 7 and sec 13(2) r/w 

13(1) (d) of the P.C. Act beyond all reasonable doubt. Hence, the accused 

Smt. Baby Rabha is convicted for offence U/S 7 and Sec 13(2) of the P.C. 

Act. 

78. Whether a person can be convicted under both Sec. 7 and Sec 

13(2) of the P.C. Act for the same offence was settled by the Hon’ble 

Supreme Court in the case of State –Vs- A. Parthiban reported in 2016 11 

SCC 473.

79.  Corruption corrodes moral fabric of the society and corruption 

by public servant not only leads to corrosion of the moral fabric of the 

society but it is harmful to the national economy and national interest, as 

the person occupying the high post in generally misusing their power due 

to corruption can cause considerable damage to the national  economy, 

national interest and image of the country. Being so, such offence do not 

come under the purview of Probation of Offender’s Act, 1958 or Sec 360 

of the Cr.P.C. 

80.  Heard the  accused on the question of  sentence  u/s  248(2) 

Cr.P.C. Her reply is recorded in separate sheet and kept with the record. 

81.  The nutshell of the reply of the accused is that she has retired on 

June  2017,  her  husband  is  suffering  from neurological  problem and her  two 

children  are  pursuing  their  studies,  the  son  is  preparing  for  IAS  exam  and 

daughter is doing M.A.
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82. Considering the nature of offence, age of the accused and she 

being  a  lady,  it  is  felt  just  and  proper  that  the  minimum  sentence 

prescribed by the act will meet the end of justice. 

83.  After  the  amendment  and  with  effect  from  16.01.2014, 

minimum punishment prescribed u/s Sec 7 and Sec 13(2) r/w 13(1)(d) of 

the Prevention of Corruption Act, 1988 are of 3 years with fine and 4 years 

with fine respectively. 

84.  The  accused  Baby  Rabha  is  hereby  sentenced  to  undergo 

imprisonment  for  3  (three)  years  along  with  fine  of  Rs.  2,000/-  (Two 

Thousand only), in default, another imprisonment for 1 (one) month for 

her offence u/s 7 of the Prevention of Corruption Act, 1988 and  4 (four) 

years  along  with  fine  of  Rs.  2,000/-  (Two Thousand only),  in  default, 

another imprisonment for 1 (one) month for her offence u/s 13(2) of the 

Prevention of Corruption Act, 1988. Both the period of sentence shall run 

concurrently and the period of sentence already undergone in detention 

be set off against the sentence of imprisonment as per Sec 428 Cr.P.C.

Given under my hand and seal  of  this court  on this day of 21st 

November, 2017. 

-Sd/-

Special Judge, C.B.I., Assam

Addl. Court No.3, 

Chandmari, Guwahati

Dictated & corrected by me

       -Sd/-

     (Binod Kumar Chetri)

Special Judge, C.B.I., Assam

       Addl. Court No.3, 

    Chandmari, Guwahati
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APPENDIX-I
List of Witnesses

PW-1 Smt. Makwana Bhavnaben – Deputy FA & CAO-1, Construction, NF 

Railway, Guwahati

PW-2 Ajit Chandra Hazarika         - Chief Draftsman, Central Ground 

Water 

Board, NE Region, Guwahati

PW-3 Deepjyoti Talukdar          - Helper, Signal Department NF Railway, 

 Maligaon

PW-4 Rabi Malakar - MTS, Central Ground Board, NE Region, 

Betkuchi

PW-5 Mantu Prasad Rabha -  Sr.  Asst.,  Financial 

Advisor(construction), 

O/o  General   Manager,  N.F  Railway, 

Maligaon.

PW-6 Amit Kumar - Sub Inspector, CBI, EO-V

PW-7 Mipak Riba - Inspector, CBI, ACB, Guwahati

PW-8 Ratul Haloi - Inspector, CBI, ACB, Guwahati

Defence Witness

DW-1 Naziful Islam -  Accounts  Assistant,  NF  Railway, 

Maligaon
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APPENDIX-II
List of exhibits

Exhibit Nos. Description of Document:
• Ext-1 Prosecution Sanction

• Ext-2 Forwarding letter dated 14.09.2016

• Ext-3 Letter dated 16.09.2016

• Ext-4 letter dated 24.08.2016

• Ext-5 Pre trap memorandum

• Ext-6 Brass seal impression

• Ext-7 Sketch map

• Ext-8 Search &Seizure Memo

• Ext-9 Clearance of suspense balance in favour of 

Bhabendra Nath Talukdar

• Ext-10 Suspense balance of other four khalasi helper

• Ext-11 Post trap memorandum

• Ext-12 Sheet containing brass seal

• Ext-13 Complaint

• Ext-14 Seizure list

• Ext-15 Certified  copy  of  appointment  letter  of  Baby 

Rabha

• Ext-16 Certified  copy  of  appointment  letter  of  Baby 

Rabha

• Ext-17 Certified  copy  of  appointment  letter  of  Baby 

Rabha 

of Grade II

• Ext-18 Certified  copy  of  promotion  order  of  Baby 

Rabha

• Ext-19 Certified copy of transfer order

• Ext-20 Certified copy of circular regarding procedure of 

clearance
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• Ext-21 Certified copy of clearance of suspense balance 

of 

Bhabendra Nath Talukdar.

• Ext-22 Certified copy of letter of SPO

• Ext-23 Certified copy of work allotment order

• Ext-24 FIR

• Ext-25 Letter forwarding the FIR

• Ext-26 Brown Envelope received from CFSL

• Ext-27 Light blue envelope

• Ext-28 Transcription  of  voice  identification 

memorandum

• Ext-29 Envelope

• Ext-30 Envelope received from CFSL addressed to 

HOB,CBI, Guwahati

• Ext-31 Charge sheet

• Ext-32 Forwarding by which charge sheet is forwarded

• Ext-33 Forwarding  letter  through  which  original 

forensic 

report was submitted.

• Ext-34 Forwarding letter of Director, CFSL, Kolkata

• Ext-35 Forensic examination report in respect of bottle 

marked as A and B

• Ext-36 Forwarding  letter  by  which  sanction  to 

prosecute 

was submitted

• Ext-37 Forwarding letter by which CFSL report of SD 

card 

was submitted 

• Ext-38 Forwarding  letter  forwarding  forensic 

examination 

report by Director, CFSL, Kolkata
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• Ext-39 Forensic  examination  report  of  SD  memory 

card.

• Ext-40 Forwarding letter by which two envelopes 

containing examined exhibits were forwarded.

• Ext-41 Forwarding  letter  by  which  Inspector  Ratul 

Haloi 

submitted the report.

• Material Ext-1 Bottle

• Material Ext-2 Bottle

• Material Ext-3 Rs.1000 note

• Material Ext-4 Envelope

• Material Ext-5 Envelope  where  SD  card  in  original 

packet of 

company was kept

• Material Ext-6 SD card

• Material Ext-7 CD

***
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