
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C.Das,

   Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati

(Appeal against  the judgment and order dated 23.5.17 passed in CR Case 

No.1068c/14  by  learned  Judicial  Magistrate,  1st.  Class,  Kamrup  (M) 

Guwahati)

JUDGMENT IN CRIMINAL APPEAL NO.132/2017

Smti. Geetanjali Medhi

....Appellant

versus-

Sri Narendra Nath Baishya

.... Respondent

Appearance :

For the appellant : Mr. I. Choudhury, N.K. Das, Advocates

For the respondent : Mr. D. Borah, R. Dowarah, A. Khound, Advocates

Date of hearing : 10/11/17, 23/11/17

Date of judgment : 27/11/17 

JUDGMENT

1. This appeal is filed u/s 374(3) of Code of Criminal Procedure, 

by the appellant against the judgment and order dated 23/5/17 passed by 

learned  Judicial  Magistrate,  1st  Class,  Kamrup  (M)  Guwahati  in  CR  Case 

No.1068c/14 whereby,  the appellant  was  convicted u/s  138  of  Negotiable 

Instruments Act and sentence her  to undergo simple imprisonment for six 

months  and  to  pay  compensation  of  Rs.1,00,000/-  to  the  respondent/ 

complainant in default simple imprisonment for another four months. 
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2. The case of the appellant briefly, is  that the respondent as 

complainant filed the above complaint case against her before the learned 

Chief  Judicial  Magistrate,  Kamrup  (M)  Guwahati  u/s  138  of  Negotiable 

Instruments Act ( in short; the NI Act). It is alleged by the respondent that 

the appellant to discharge her liability, issued two cheques bearing no.812366 

and 812367, dated 28/12/13 for Rs.40,000/- and Rs.30,000/- respectively. 

But the cheques were dishonoured due to insufficient  funds and after that 

demand notice was sent to the appellant on 15/3/14. The appellant received 

the said notice on 20/3/14 but did not make payment of amount in the said 

two cheques. Accordingly, the case was filed against the appellant. During 

the  trial  before  the  learned  trial  court,  the  respondent  examined  three 

witnesses  and  the  appellant  adduced  of  one  witness.  After  hearing  the 

argument of the parties, learned trial court passed the judgment, convicting 

the appellant as stated above. 

3. The appellant being highly aggrieved by and dissatisfied with 

the impugned judgment and order, preferred the appeal on the grounds as 

stated in the memo of appeal. The grounds particularly, is that learned trial 

court committed illegality and did not consider the evidence from proper 

perspective and learned trial court did not apply its judicial mind and totally 

ignored the evidence adduced by the appellant and for that learned trial 

court did not consider the fact that there was over writing in one of the 

cheque without containing the initial signature of the appellant/ accused and 

in case of material alteration, the negotiable instrument becomes void as per 

provision laid down in section 87 of NI Act and for that the appellant in her 

defence, have stated that she never issued any cheque and the signature in 

the cheque does not belong to her but learned trial court ignored the same 

and therefore, the cheque cannot be said to be issued for any liability and 

for  that  the  appellant  made  prayer  for  sending  the  cheque  to  forensic 

examination  but  learned  trial  court  did  not  allow  the  same and  in  very 

mechanical  was,  the  judgment  was  delivered  and  for  that  submitting  a 

petition for compromise is not evidence within the meaning of section 3 of 

Evidence Act and the same petition cannot be treated as a piece of evidence 

but learned trial court did not consider the provision of section 3 of Evidence 

Act and came to wrong finding and for that out of fear many people may go 

for settlement but it do not make the accused to be guilty person and no 

challenge was made by the respondent/ complainant regarding the signature 

of the accused/ appellant while she denied that the signature belongs to her 
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and  the  complainant  did  not  even  make  a  suggestion  in  this  regard  and 

admitted  facts  need  not  be  proved  and  the  learned  trial  court  illegality 

passed  the  judgment  and  for  that  in  any  view  of  matter,  the  impugned 

judgment may be set aside and quashed. 

4. I have heard learned counsel for the appellant and respondent 

and perused the impugned judgment and order with the case record. 

POINT FOR DTERMINATION :  

5. Whether  the  learned  trial  court  passed  the  impugned 

judgment and order illegality ;

DECISION AND REASON THEREFORE :

6. On perusal of case record, it appears that the appellant in her 

statement recorded u/s 313 CrPC., categorically stated that she  had not 

taken any money from the complainant nor had she issued any cheques in 

favour of the complainant and signatures are not her though cheques belong 

to her bank account. In the evidence, the appellant denied to have issued 

any cheque to the complainant. But she admitted that she came into contact 

with the respondent asking her to become a member of the society runned by 

the  respondent.  Apparently,  the  appellant  denied  her  signatures  in  the 

dishonoured cheques. But surprisingly, the bank authority never disputed the 

signatures of the appellant in the cheques. If the signatures in the cheques 

were  forged,  it  would  have  been  possible  for  the  bank  to  detect  the 

anomolies  and  made  a  remark  accordingly  instead  of  dishonouring  the 

cheques. There was scope for the appellant to put question in this regard to 

PW2 and 3 who are the bank officials examined by the complainant. But from 

the evidence of PW2 and 3, it does not appear that the appellant made any 

dispute over her signatures in the dishonoured cheques. On the otherhand, 

the cheques in question, filtered through the bank process with remark while 

returning the same to the respondent. No defect was detected by the bank 

on the cheque in question and so, it is not void. Hence stand taken by the 

appellant that she had not issued the dishonoured cheques is doubtful and is 

not  tenable  in  law.  Under  such  situation,  there  is  no  need  for  forensic 

examination of the cheques in the light above findings, coming out of the 

appellant's stand. 
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7. The  section  3  of  Evidence  Act  deals  regarding  prove  or 

disprove of a fact, the matter of which under considering is either believes it 

to exist or considers its existence so probable that a prudent man ought, 

under the circumstances of the particular case, to act upon the supposition 

that it exists or vice verse alongwith other subject matters. It is not related 

particularly  to  evidence  which  means  under  the  law  that  all  statements 

which  courts  permits  or  requires  to  be  made  before  it  by  witnesses  in 

relation to matters of fact under inquiry which is oral evidence and 2) all the 

documents  produced  for  the  inspection  of  the  court  which  terms  as 

documentary evidence under the law. 

8. ON perusal  of  case record, it  appears that the case of the 

respondent that the appellant gave two cheques in discharge of her liability 

for loan taken by her for meeting her domestic problem with assurance to 

return the money within three in the year, 2012. When he presented the 

cheques  before  his  banker,  it  was  returned  with  remarks  of  “insufficient 

funds” of the appellant. The respondent placed the all relevant documents 

for inspection of the court as well as, proved that the cheques in question, 

issued  by  the  appellant  alongwith  other  documents.  It  is  stated  by  the 

respondent in his evidence that after knowing the fact of dishonour of two 

cheques, a legal notice dated 14/3/14, was sent to the appellant through 

registered post with A/D, demanding her to pay the entire cheque amount of 

Rs.70,000/-  together  with  upto  date  interest  @  21%  per  annum  with 

incidental charges within a period of 15 days from the date 14/3/14. The 

respondent proved the demand notice vide Ex.6 alongwith postel receipt, the 

delivery  slip  and  acknowledgement  due  card  vide  Ext.7  series.  The 

respondent claimed that the appellant although had duly received the said 

Ext.6, even then, she miserably failed to pay the cheques amounts nor did 

him any contact. 

9. But the plea of the appellant is that she did not receive any 

such legal notice from the respondent. In her evidence, the appellant stated 

the same. From perusal of address of the appellant in Ext.6 is found to be 

similar to that of complaint petition so filed by the respondent. Thus it is 

opened to presume that the appellant received the Ext.6 so issued to her. If 

her plea is denial of receipt of Ext.6, it is her burden to prove otherwise. But 

the  appellant  could  not  show  any  different  evidence  to  rebut  such 

presumption. Hence the said plea of the appellant is not sustainable under 
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the law. 

10. The appellant' in her evidence stated that she did not borrow 

any money from the respondent. If she did not borrow any money, it is not 

known that why she issued two cheques to the respondent. PW2 and 3 makes 

it  more  clear  that  the  appellant  in  fact,  issued  two  cheques  to  the 

respondent which were dishonoured. It is the evidence of the appellant that 

in the year 2014, she went to police station, seeking investigation of police 

regarding the fact how her cheques came into possession of the complainant/ 

respondent. But the police told her that as her time is already, elapsed, so 

they cannot do anything. No such documentary evidence is placed on record 

by the appellant regarding her claim over police help. If this is so, it would 

suggest that she made oral complaint regarding possession of her cheques by 

the  respondent.  Hence such  evidence  of  the  appellant  carries  only  some 

negligible value in the case. The appellant stated that after death of her 

husband vide Ext.A, she received a sum of Rs.35,00,000/- from the office of 

her husband vide Ext.B. But she admitted in her cross-examination that the 

two dishonoured cheques issued from her bank account with date. If this is 

her  evidence,  the  appellant  cannot  deny  her  signatures  in  the  said  two 

cheques on the face of evidence of PW1 with support of PW2 and 3. Mere the 

plea of receiving huge amount as benefit from her husband's office, the fact 

remains  that  why  the  appellant  issued  two  cheques  in  favour  of  the 

respondent.  The  appellant  could  not  place  any  evidence  to  rebut  the 

presumption which can be drawn against her u/s 139 of NI Act. Therefore, 

the appellant failed to prove otherwise, against the case of the respondent. 

The case under NI Act, is different in nature unlike other criminal cases. On 

the basis of plea of the appellant, she cannot be absolved from the liability 

of  issung  cheques  to  the  respondent.  Thus  it  is  presumed  that  two 

dishonoured cheques were issued by the appellant in discharge of her debt or 

liability towards the respondent. In the light of above discussion, it appears 

that learned trial court rightly assessed the evidence and came to the right 

conclusion by holding the appellant' guilty u/s 138 of NI Act. 

11. As  far  as,  sentence  part  of  the  appellant  is  concerned,  it 

appears that the appellant is a woman and she is the mother two children. 

Her husband died also. In that case, her absence would create trouble to her 

children who are pursuing their education. After considering the above facts, 

the prison part of the sentence in the impugned judgment is modified only to 
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simple fine.Nothing on record is found regarding any heavy loss incurred to 

the respondent for dishonoured of two cheques of the appellant. Hence the 

fine  amount  is  reduced  to  Rs.80,000/-  only.  In  the  light  of  above,  the 

sentence  part  of  the  impugned  judgment  of  the  learned  trial  court  is 

modified to pay fine of Rs.80,000/- by the appellant u/s 138 of NI Act i/d 

simple imprisonment for 4 months. 

12. In  the  result,  the  appeal  is  partly  allowed.  The  impugned 

judgment of learned trial court is affirmed with the above modification. Send 

back the case record to the learned trial court immediately. 

13. Given under the hand and seal of this court on this 27th day of 

November, 2017. 

Dictated and corrected by :

Shri C.Das,

Addl. Sessions Judge No.1            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati

Transcribed by :

A. Pathak


